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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. 


‘lhe principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 601 et seq.), the Commodity 
Hxchange Act (7 U.S.C. Chapter 1), the Grain Standards Act 
(7 U.S.C. 71 et seq.), the Packers and Stockyards Act, 1921 (7 
U.S.C. 181 et seq.), the Perishable Agricultural Commodities Act, 
1930 (7 U.S.C. 499a et seq.), and the United States Warehouse 
Act (7 U.S.C. Chapter 10). 


The decisions published are numbered serially in the order in 
which they appear herein as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, 1 A. D. 
472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 


UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 7799) 


In re GOLDEN JERSEY CREAMERY. AMA Docket No. M 130-1. De- 
cided June 14, 1962. 


Interim Relief Denied 


Petitioner’s request for the suspension of the application of the order provi- 
sions is denied. 


Mr. E. G. Henrichson, of Edinburg, Texas, for petitioner. Mr. John A. Camp- 
bell, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


DENIAL OF INTERIM RELIEF 


This is a proceeding under Section 8c(15) (A) of the Agricul- 
tural Adjustment Act (1933) as reenacted and amended by the 
Agricultural Marketing Agreement Act of 1937 and subsequent 
amendments (7 U.S.C. 601 et seq.). The petitioner is a handler 
under Order No. 130 regulating the handling of milk in the 
Corpus Christi, Texas, marketing area and complains of the in- 
clusion of Hidalgo and Cameron Counties within the marketing 
area and location adjustments to handlers contained in an order 
amendment effective September 1, 1957.1 In addition to a peti- 
tion and an amended petition setting forth its grievances, the 
petitioner filed an application for interim relief requesting sus- 
pension of the application of the amended order and section 
1130.51 thereof pending final determination on the merits. Sec- 
tion 1130.51 provides for location differentials on Class I milk 
to handlers. On June 8, 1962, respondent filed an answer to the 
application for interim relief. 


For the reasons stated in In re Hygeia Dairy Company, 16 
A.D. 881 (1957), petitioner’s application for interim relief is 
denied and the application is dismissed. In addition, the United 


1 Prior to January 1, 1962, the order regulating the handling of milk in the Corpus Christi, 
Texas, marketing area was designated as Order No. 98. See 26 F.R. 12752. 
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States District Court for the Southern District of Texas in 
Hygeia Dairy Company Vv. Orville Freeman (Feb. 16, 1962), 
appeal pending, failed to enjoin the operation of the order pend- 
ing an appeal in that proceeding. 


(No. 7800) 


In re IRVIN C. WOODRUM. P&S Docket No. 2676. Decided June 
1, 1962. 


Violation of Registration Requirements—Cease 
and Desist—Consent Order 


Respondent consented to the issuance of an order requiring him to cease and 
desist from engaging in the complained of violations. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed February 16, 1962, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is charged with violating sections 308, 312 and 
401 of the act (7 U.S.C. 2038, 213, 221) and sections 201.10, 
201.29 and 201.46 of the regulations issued thereunder (9 CFR 
201.10, 201.29, 201.46). The respondent has filed an amended 
answer in which he admits the allegations contained in the com- 
plaint, waives oral hearing and the report of the hearing ex- 
aminer, and consents to the issuance of the order set forth below. 
Complainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent is an individual whose address is Tallula, IIl- 
inois. 

2. The public livestock auction facilities of the Tallula 
Cattle Company, Tallula, Illinois, hereinafter referred to as the 
stockyard, were at all times mentioned herein a posted stockyard 
subject to the provisions of the act. 
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3. During the period from on or about July 1, 1960 to on or 
about July 19, 1961, respondent, at the stockyard, engaged in 
the business of selling livestock in commerce on a commission 
basis as a market agency without being registered with the Sec- 
retary of Agriculture as a market agency under the act and with- 
out furnishing a bond to cover such market agency operations. 


4. During the period from on or about July 1, 1960 to on or 
about July 19, 1961, respondent engaged in the business of buy- 
ing and selling livestock in commerce for his own account as a 
dealer without being registered with the Secretary of Agriculture 
as a dealer under the act and without furnishing a bond to cover 
such dealer operations. 


5. During the period June 30, 1961 through July 13, 1961, 
respondent purchased certain livestock in commerce and issued 
checks drawn upon the National Bank of Petersburg, Petersburg, 
Illinois, in the total amount of $29,639.04 to cover the cost there- 
of, which checks were returned unpaid by the bank because of 
insufficient funds. Respondent issued the checks knowing that 
there were insufficient funds in his bank account to pay for the 
checks. 


6. Respondent paid $5,379.85 of the indebtedness referred 
to in paragraph 5 above, but failed to pay the balance amounting 
to $24,259.19 and as of the date of issuance of the complaint 
said balance remained unpaid. 


7. During the period from on or about June 30, 1961 to on 
or about July 19, 1961, respondent engaged in the business of 
selling livestock in commerce on a commission basis as a market 
agency and buying and selling livestock in commerce for his own 
account as a dealer while he was insolvent. 


8. In connection with his dealer operations during the period 
from on or about July 1, 1960 to on or about July 19, 1961, re- 
spondent failed to keep accounts, records and memoranda which 
fully disclosed all transactions involved in his business, in that 
the only records kept by respondent during such period were 
check stubs and invoices and accounts of sale that were issued to 
him by various market agencies. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 through 
8, respondent violated sections 303, 312 and 401 of the act and 
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sections 201.10, 201.29 and 201.46 of the regulations issued 
thereunder. 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from (1) engaging in the 
business of buying or selling livestock in commerce on a com- 
mission basis as a market agency or buying or selling livestock 
in commerce as a dealer without being registered with the Secre- 
tary of Agriculture so to transact business and without being 
bonded as required by the act, as amended and supplemented, 
and the regulations issued thereunder; (2) failing to pay the full 
purchase price of livestock purchased in commerce; (3) issuing 
checks in payment for livestock purchased in commerce without 
having and maintaining sufficient funds on deposit to pay such 
checks; and (4) engaging in the business of buying or selling 
livestock in commerce on a commission basis as a market agency 
or buying or selling livestock in commerce as a dealer while 
insolvent. 


Respondent shall keep accounts, records and memoranda which 
will fully and correctly disclose all transactions involved in his 
business under the act. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies shall be served upon the parties. 


(No. 7801) 


In re BRENHAM LIVESTOCK AUCTION, INC. P&S Docket No. 2677. 
Decided June 4, 1962. 


Incorrect Weights—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in improper weigh- 
ing practices. 


Mrs. Dona S. Kahn, for complainant. Mr. J. J. Duckett, of El Campo, Texas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


—7S 


BRENHAM LIVESTOCK AUCTION, INC 557 
Cite as 21 A.D. 556 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on February 19, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture, charging respondent with 
various violations of the act and the regulations thereunder. Re- 
spondent filed an amended answer on April 2, 1962, in which it 
admits the jurisdictional allegations of the complaint, neither 
admits nor denies the remaining allegations, waives oral hearing 
and the report of the hearing examiner, and consents to the issu- 
ance of a specified order, with findings and conclusions for the 
purpose of this proceeding only based on all allegations con- 
tained in the complaint. Complainant has recommended that the 
order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. The Brenham Livestock Auction, Inc., auction market, 
hereinafter referred to as the stockyard, is now, and was at all 
times material herein, a posted stockyard subject to the provi- 
sions of the act. 


2. Respondent is a corporation with its principal place of 
business at Brenham, Texas. Respondent is now and was at all 
times material herein, a market agency registered with the 
Secretary of Agriculture to buy and sell livestock on a commis- 
sion basis at the stockyard. 


3. Respondent, during the month of September 1961, and at 
divers other times during the years 1960 and 1961, and in con- 
nection with the weighing of livestock sold on a weight basis at 
the stockyard, failed to operate the livestock scale at its stock- 
yard in accordance with the INSTRUCTIONS FOR WEIGHING 
LIVESTOCK UNDER REGULATION S OF THE PACKERS 
AND STOCKYARDS ACT issued on February 15, 1959 by the 
Packers and Stockyards Branch, now the Packers and Stockyards 
Division, in that respondent through its weighmaster employee, 
weighed livestock when said scale was not in balance, with the 
indicator approximately 14 inch to the right of the zero balance 
or center of the target area on the indicator chart. 


4. Respondent, on September 25, 1961, and at divers other 
times during the years 1960 and 1961, in connection with the 











558 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 556 


weighing of livestock sold by respondent on a weight basis at 
its stockyard, (1) weighed such livestock through its weighmas- 
ter employee, at less than their true and correct weight; (2) 
issued scale tickets through its weighmaster employee, showing 
weights less than the true and correct weight of livestock, copies 
of which scale tickets were made a part of the accounts and 
records of respondent; and (3) paid consignors the proceeds 
from the sale of such livestock on the basis of such incorrect 
weights. 


CONCLUSIONS 


The facts as set forth in the Findings of Fact constitute viola- 
tions of sections 307, 312(a), and 401 of the act (7 U.S.C. 208, 
213(a), 221), and sections 201.55 and 201.71 of the regulations 
(9 CFR 201.55, 201.71). 


Complainant has recommended that the cease and desist order 
consented to by respondent be entered. In its recommendation, 
complainant states that there is a lack of evidence that the re- 
spondent had knowledge of the weighing practices of its weigh- 
master, and therefore suspension of respondent’s registration 
does not appear to be warranted. Accordingly, the order as con- 
sented to by respondent will be issued. 


ORDER 


Respondent, its officers, representatives, agents and employees, 
directly or through any corporate or other device, shall cease and 
desist from engaging in the following activities in commerce: 
(1) weighing livestock at other than the true and correct weight 
of the livestock; (2) issuing scale tickets showing weights other 
than the true and correct weights of the livestock; (3) selling 


any livestock or paying consignors the proceeds from the sale of, 


the livestock on the basis of false and incorrect weights; (4) 
failing to operate livestock scales owned or controlled by re- 
spondent in accordance with the instructions for weighing live- 
stock issued by the Packers and Stockyards Division, and specifi- 
cally failing to properly balance a scale in accordance with in- 
structions when weighing livestock. 


Respondent shall keep as parts of its accounts, records and 
memoranda a copy of each scale ticket issued in connection with the 
weighing of livestock which shall fully and accurately show all 
the information required by section 201.49 of the regulations 
(9 CFR 201.49). 
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Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service upon re- 
spondent. 


(No. 7802) 


In re VALLEY LIVESTOCK, INC. P&S Docket No. 2643. Decided 
June 5, 1962. 


Violation of Registration Requirements—Cease 
and Desist—Consent Order 


Respondent consented to the issuance of an order requiring it to cease and 
desist from engaging in the complained of violations. 


Mr. Karl C. Grannan, for complainant. White & Fry, of Wichita, Kansas, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed November 28, 1961, by 
the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. Re- 
spondent is now, and was at all times material herein, engaged in 
the business of a dealer within the meaning of the act, buying 
livestock in commerce for its own account. 


Complainant alleges that respondent violated the act in various 
respects. 


On March 1, 1962, respondent filed an amended answer in 
which it admits the jurisdictional allegations contained in the 
complaint, neither admits nor denies the remaining allegations, 
waives oral hearing and the examiner’s report, and consents to 
the issuance of a specified cease and desist order containing find- 
ings of fact and conclusions based upon the allegations set forth 
in the complaint, as the findings of fact and conclusions of the 
Secretary of Agriculture. Complainant has recommended that 
the order consented to by respondent be issued. 
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FINDINGS OF FACT 


1. Respondent is now, and was at all times material herein, 
engaged in the business of a dealer within the meaning of the 
act, buying livestock in commerce for its own account. 


2. The Harper Live Stock Sale, Harper, Kansas, the Hunts- 
ville Livestock Auction, Huntsville, Arkansas, the Kingman 
Community Sale Company, Kingman, Kansas, the McPherson 
Sales Company, McPherson, Kansas, the Moline Auction Com- 
pany, Moline, Kansas, are now, and were at all times material 
herein, posted stockyards subject to the provisions of the act. 


3. Respondent, on or about the dates and in the 27 transac- 
tions set forth in paragraph III of the complaint, purchased live- 
stock for its own account at the stockyards referred to in Find- 
ing of Fact 2, and failed to pay the full purchase price of such 
livestock when due. 


4. Respondent, in connection with the transactions referred 
to in Finding of Fact 3, issued checks in purported payment of 
the livestock purchased on said dates, which checks were not 
honored by the bank upon which they were drawn because of in- 
sufficient funds. 


5. Respondent, during the years 1960 and 1961, purchased 
livestock in commerce as a dealer, in the transactions neferred 
to in Finding of Fact 3, without registering with the Secretary 
of Agriculture and furnishing bond as required by the act and 
the regulations. 


CONCLUSIONS 


The facts set forth in the Findings of Fact, constitute viola- 
tions of sections 303 and 312(a) of the act (7 U.S.C. 208, 
213(a)), and sections 201.10 and 201.29 of the regulations (9 
CFR 201.10, 201.29). 


Inasmuch as respondent has consented to the issuance of the 
order set forth below, which complainant has recommended be 
issued, the order will be issued. 


ORDER 


Respondent and its officers, agents and employees, directly or 
through any corporate or other device, shall cease and desist 
from (1) purchasing livestock in commerce without paying the 
full purchase price of such livestock at the time of purchase, 
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(2) issuing checks in payment of livestock purchased in com- 
merce without having or maintaining sufficient funds on deposit 
to pay for such checks, and (3) buying and selling livestock in 
commerce without being registered with the Secretary of Agri- 
culture and furnishing and maintaining a reasonable bond or its 
equivalent, in conformity with the act and the regulations issued 
thereunder. 


This order shall become effective on the sixth day after service 
and copies hereof shall be served upon the parties. 


(No. 7803) 


In re FLOYD E. ACORD AND LLOYD R. AcOoRD. P&S Docket No. 
2713. Decided June 6, 1962. 


Insolvency—Suspension of Registration—Consent Order 


Respondents are suspended as registrants under the act for 30 days and 
thereafter until such time as they demonstrate that they are no longer 
insolvent. 


Mr. Earl L. Saunders, for complainant. Respondents pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 18k 
et seq.), instituted by a complaint filed April 24, 1962, by the 
Director, Packers and Stockyards Division, Agricultural Market- 
ing Service, United States Department of Agriculture. The re- 
spondents, as partners, are registered with the Secretary of 
Agriculture under the act as a dealer and are charged with being 
insolvent and with failing to pay for livestock purchased. The 
respondents filed an answer on May 23, 1962, in which (1) they 
admit the jurisdictional allegations of the complaint and neither 
admit nor deny the remaining allegations; (2) they state that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and 
conclusions based upon the allegations of the complaint as the 
findings of fact and conclusions of the Secretary of Agriculture; 
(3) they waive oral hearing and the report of the hearing ex- 
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aminer; and (4) they consent to the issuance of the order set 
forth below. Complainant has recommended that such order be 
issued. 


FINDINGS OF FACT 


1. Respondents are partners whose address is Alva, Okla- 
homa. Respondents, as partners, are now, and were at all times 
material herein, engaged in the business of a dealer, within the 
meaning of the act, and registered with the Secretary of Agri- 
culture as a dealer to buy and sell livestock in commerce for 
their own account. 


2. Respondents are insolvent. As of March 15, 1962, respond- 
ents’ current liabilities exceeded their current assets by ap- 
proximately $100,721.29. 


3. Respondents, during March 1962, in the 17 transactions 
referred to in paragraph III of the complaint, purchased live- 
stock in commerce for their own account, and have failed to pay 
the full purchase price of such livestock. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 2 and 3, 
respondents are insolvent within the meaning of the act (7 
U.S.C, 204) and have wilfully violated section 312 of the act 
(7 U.S.C. 218). 


_Respondents have consented to the issuance of an order and 
complainant has recommended that such order be issued. The 
order will be issued. 


ORDER 


Respondents shall cease and desist from failing to pay the full 
purchase price of livestock purchased in commerce. 


Respondents are suspended as registrants under the act for a 
period of 30 days and thereafter until such time as they demon- 
strate that they are no longer insolvent. At the request of the 
respondents, when they make such a showing, a supplemental 
order will be issued in this proceeding terminating such suspen- 
sion after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondents and copies shall be served upon the 
parties. 
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(No. 7804) 


In re GEORGE W. GoAp. P&S Docket No. 2693. Decided June 6, 
1962. 


Insolvency—Suspension of Registration—Consent Order 


Respondent is suspended as a registrant under the act for 30 days and 
thereafter until he demonstrates that he is no longer insolvent. 


Mr. Earl L. Saunders, for complainant. Respondents pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on April 2, 1962, charges respondent with 
being insolvent within the meaning of the act (7 U.S.C. 204), 
and failing to pay the full purchase price for livestock purchased 
in commerce in violation of the act. Respondent filed an answer 
on May 4, 1962, in which (1) he admits the jurisdictional allega- 
tions of the complaint and neither admits nor denies the remain- 
ing allegations; (2) he states that for the purposes of this pro- 
ceeding and for such purposes only, the order in this proceeding 
may contain findings of fact and conclusions based upon the alle- 
gations of the complaint as the findings of fact and conclusions 
of the Secretary of Agriculture; (3) he waives oral hearing and 
the report of the hearing examiner; and (4) he consents to the 
issuance of the order set forth below. Complainant fas recom- 
mended that such order be entered. 


FINDINGS OF FACT 


1. The Hominy Sale Company stockyard, Hominy, Oklahoma, 
is now and was at all times material herein, a posted stockyard* 
subject to the provisions of the act. 


2. Respondent is now, and was at all times material herein, 
engaged in the business of a dealer, within the meaning of the 
act. Respondent is now, and was at all times material herein, reg- 
istered with the Secretary of Agriculture to buy and sell live- 
stock for his own account in commerce. 
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3. Respondent is insolvent. As of December 14, 1961, respond- 
ent’s current liabilities exceeded his current assets by approxi- 


mately $26,528.74. 

4. Respondent, on or about the date following, and in the 
transaction set forth below, purchased livestock in commerce for 
his own account and failed to pay the purchase price of such live- 
stock when due: 


Number Amount 


Date of of Balance 
1961 Stockyard Head Purchase Due 
November 10 Hominy Sale 13 $2,052.74 $2,052.74 
Company 
CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, it is 
concluded that the respondent is insolvent within the meaning of 
the act (7 U.S.C. 204) and has violated section 312(a) of the 
act (7 U.S.C. 218(a)). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from failing to pay the full 
purchase price of livestock purchased in commerce. 


Respondent is suspended as a registrant under the act for a 
period of 30 days and thereafter until such time as he demon- 
trates that he is no longer insolvent. At the request of the re- 
spondent, when he makes such a showing, a supplemental order 
will be issued to this proceeding terminating such suspension 
after the 30-day period. 


This order shall become effective on the sixth day after service 
hereof upon respondent, and copies shall be served upon the par- 
ties. 


(No. 7805) 


In re E. E. HILLIARD, d/b/a NEW TAZEWELL LIVESTOCK MARKET. 
P&S Docket No. 2679. Decided June 6, 1962. 
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Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent consented to the issuance of an order requiring him to cease 
and desist from engaging in the complained of violations and suspend- 
ing his registration under the act for a 7-day period. 


Mr. Jerome S. Ducrest, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.). The com- 
plaint filed by the Acting Director, Packers and Stockyards Divi- 
sion, Agricultural Marketing Service, on February 21, 1962, 
charges respondent with various violations of the act and the 
regulations. In an answer filed on April 25, 1962, respondent 
admits the allegations in the complaint, waives oral hearing and 
the report of the examiner, and consents to the issuance of an 
appropriate order, with findings of fact, requiring him to cease 
and desist from the practices complained of and suspending his 
registration for a period of seven days. Complainant has recom- 
mended that the order agreed to by respondent in said answer 
be issued. 


FINDINGS OF FACT 


1. The New Tazewell Livestock Market stockyard, New Taze- 
well, Tennessee, hereinafter referred to as the stockyard, is now 
and was at all times mentioned herein a posted stockyard subject 
to the provisions of the act. 


2. Respondent, whose business address is New Tazewell Liveé- 
stock Market, New Tazewell, Tennessee, is now and was at all 
times hereinafter referred to registered with the Secretary of 
Agriculture as a market agency to buy and sell livestock on a 
commission basis and as a dealer to buy livestock for market sup- 
port at the stockyard. 


3. Respondent, at the stockyard, during the month of May 
1961, used funds received as proceeds from the sale of livestock 
consigned to him for sale on a commission basis for purposes of 
his own and purposes other than the payment of lawful market- 
ing charges and the remittance of net proceeds to shippers, 
thereby endangering the faithful and prompt accounting therefor 
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and payment of the portions thereof due the owners or consign- 
ors, in that respondent, on May 31, 1961, had a shortage in 
shippers’ proceeds in the amount of $1,763.50. As of that date, 
respondent had checks outstanding, including shippers’ proceeds 
checks, in the amount of $15,454.34 and cash in bank totaling 
only $13,690.84 to offset said checks, resulting in said deficiency 
in custodial account funds of $1,763.50. 


4. Respondent, at the stockyard, during the period from Jan- 
uary 1 through May 31, 1961, employed and used as his auction- 
eer L. M. Kennedy, Jr., a dealer whose registration was sus- 
pended throughout said period, notwithstanding that respondent, 
prior to said period, had been informed by complainant that the 
registration of said L. M. Kennedy, Jr., had been suspended. 


5. (a) Respondent, at the stockyard, during the period 
January 1 through May 31, 1961, permitted L. M. Kennedy, Jr., 
a dealer whose registration was suspended throughout said per- 
iod, to buy and sell livestock, as described in subparagraphs (b) 
and (c) below, and furnished him services and facilities in con- 
nection with said livestock operations, notwithstanding that re- 
spondent, prior to said period, had been informed by complainant 
that the registration of said L. M. Kennedy, Jr., had been sus- 
pended and put on notice that respondent would be in violation 
of the act and the regulations if he furnished Kennedy with serv- 
ices or facilities in connection with his dealer operations during 
the period of the suspension of his registration. 


(b) Respondent, at the stockyard, on or about 11 specified 
dates and at divers other times during the period February 1 
through May 31, 1961, knowingly permitted L. M. Kennedy, Jr., 
auctioneer-employee of respondent and a dealer whose registra- 
tion was suspended throughout said period, to sell livestock under 
assumed, false or fictitious names and, in connection with such 
sales, issued accounts of sale showing said assumed, false or ficti- 
tious names as the seller of the livestock instead of said L. M. 
Kennedy, Jr., copies of which false and incorrect accounts of sale 
were made a part of respondent’s accounts and records. 


(c) Respondent, at the stockyard, on or about 11 specified 
dates and at divers other times during the period January 1 
through May 31, 1961, knowingly permitted L. M. Kennedy, Jr., 
auctioneer-employee of respondent and a dealer whose registra- 
tion was suspended throughout said period, to buy livestock con- 
signed to respondent for sale on a commission basis under the 
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assumed, false or fictitious name of “Foster” and, in connection 
with such purchases by said L. M. Kennedy, Jr., issued invoices 
showing said assumed, false or fictitious name of “Foster” as the 
purchaser of the livestock instead of L. M. Kennedy, Jr., copies 
of which false and incorrect invoices were made a part of re- 
spondent’s accounts and records. 


6. Respondent, during the period January 1 through May 31, 
1961, failed to keep accounts, records and memoranda that fully 
and correctly disclosed all transactions involved in his business 
as a market agency and as a dealer. 


CONCLUSIONS 


By reason of the facts set out in Findings of Fact 3 through 6 
it is concluded that respondent has wilfully violated sections 304, 
307, 312(a) and 401 of the act, sections 201.40, 201.41, 201.43, 
201.57, 201.60, 201.80 and 201.81 of the regulations, and section 
10 of an act entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” 
which section is incorporated in and made a part of the Packers 
and Stockyards Act, 1921, by virtue of the provisions of section 
402 of the latter act. 


Inasmuch as respondent has consented that an order be issued 
requiring him to cease and desist from the practices complained 
of in the complaint and suspending his registration for a period 
of seven days, and complainant has recommended that, such an 
order be issued, the order will be issued. Respondent has re- 
quested that the suspension of his registration be made effective 
July 1, 1962, and complainant has recommended that such re- 
quest be granted. 


ORDER 
Respondent shall cease and desist from: 


(1) employing and using the services of suspended registrants 
in connection with livestock operations which are subject to the 
act; 

(2) permitting suspended registrants to buy and sell livestock 
through his facilities or furnishing suspended registrants serv- 
ices and facilities in connection with their livestock purchase and 
sales operations ; 


(3) permitting purchases and sales of livestock through his 
facilities under assumed, false or fictitious names; and 
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(4) issuing accounts of sale, invoices, or other accountings, in 
connection with his sales operations, showing assumed, false or 
fictitious names as the buyer or seller of the livestock instead of 
the true and correct name of the buyer or seller. 


Respondent shall keep accounts, records and memoranda that 
fully and correctly disclosed all transactions involved in his busi- 
ness as a market agency and as a dealer. 


Respondent shall deposit the gross proceeds received from the 
sale of livestock handled on a commission or agency basis in a 
separate bank account designated as “Custodial Account for 
Shippers’ Proceeds” and maintain such account in accordance 
with the provisions of section 201.42 of the regulations under the 
act. 


Respondent’s registration under the act is suspended for a 
period of seven days beginning on July 1, 1962. 
This order shall become effective July 1, 1962. 


Copies hereof shall be served upon the parties. 


(No. 7806) 


In re JOHN H. SPANG. P&S Docket No. 2703. Decided June 7, 
1962. 


Bonding Requirements—Cease and Desist—Suspension 
of Registration—Consent Order 


Respondent is ordered to cease and desist from engaging in dealer opera- 
tions without filing and maintaining the required bond. His registration 
under the act is suspended until respondent complies with the bonding 
provisions. 


Mr. Earl L. Saunders, for complainant. O’Brien & O’Brien, of Oelwein, Iowa, 
for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. Respondent, a regis- 
tered dealer under the act, is charged with engaging in business 
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as a dealer without providing a reasonable bond or its equivalent. 
Respondent filed an answer on May 16, 1962, in which (1) he 
admits the jurisdictional allegations of the complaint and neither 
admits nor denies the remaining allegations; (2) he states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and 
conclusions of the Secretary of Agriculture; (3) he waives oral 
hearing and the report of the hearing examiner; and (4) he con- 
sents to the issuance of the order set forth below. Complainant 
has recommended that such order be issued. 


FINDINGS OF FACT 


1. The Oelwein Livestock Exchange, Oelwein, Iowa, the O. 
and W. Auction Markets, Wadena, Iowa, and the Waverly Sales 
Company, Waverly, lowa, hereinafter referred to as the stock- 
yards, are now, and were at all times material herein, posted 
stockyards subject to the provisions of the act. 


2. Respondent, whose address is Strawberry Point, Iowa, is 
now and was at all times material herein, engaged in the busi- 
ness of a dealer, within the meaning of the act, and registered 
with the Secretary of Agriculture to buy livestock in commerce 
for his own account. 


3. Respondent’s dealer bond was terminated on February 2, 
1960. On February 1, 1960, respondent was notified in writing of 
such termination date, and was informed that he would have to 
furnish a new bond if he continued to operate after February 2, 
1960, as a dealer buying livestock in commerce for his own ac- 
count. On February 10, 1961, respondent was further notified 
that if he continued to operate as a dealer, he would have to fur- 
nish the required bond. Notwithstanding said notices, respondent 
continued to engage in the business of buying livestock at the 
stockyards as a dealer without filing and maintaining a reason- 
able bond or its equivalent, as required by the act and the regula- 
tions thereunder. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, respond- 
ent has wilfully violated section 312(a) of the act (7 U.S.C. 
213(a)) and sections 201.29 and 201.30 of the regulations (9 
CFR 201.29 and 201.30). 


Respondent has consented to the issuance of an order and com- 
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plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of a dealer, within the meaning of the act, without filing and 
maintaining a reasonable bond or its equivalent as required by 
the act and the regulations thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations. At the request of the respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. 


This order shall become effective on the sixth day after service 
hereof upon respondent, and copies shall be served upon the par- 
ties. 


(No. 7807) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Decided June 
12, 1962. 
Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


The part of the order of May 15, 1962, suspending the regis- 
tration of the Holgate respondents for six days is suspended and 
shall not become effective unless said respondents are found, 
after complaint, hearing, etc., to have again violated the act 
within two years from the date hereof. 


(No. 7808) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Decided June 
14, 1962. 
Effective Date Extended 


Decision by Thomas J. Flavin, Judicial Officer 
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SUPPLEMENTAL ORDER 


The effective date of the suspension of the registration of re- 
spondent Schaffner is extended to June 25, 1962. 


(No. 7809) 


In re UNION STOCK YARDS COMPANY OF OMAHA (LTD.). P&S 
Docket No. 344. Decided June 18, 1962. 


Modification of Rates and Charges 


Respondent is authorized to modify its current schedule of rates and charges 
and to assess such rates and charges up to and including July 31, 1963. 


Mr. Harold M. Carter, for Packers and Stockyards Division, Agricultural 
Marketing Service. Mr. Fred W. Gilmore, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondent is 
now operating under an order issued on June 12, 1961 (20 A.D. 
584), continuing in effect to and including July 31, 1962, an 
order issued on July 17, 1959 (18 A.D. 799), authorizing assess- 
ment of the current temporary schedule of rates and charges. 


By a petition filed on May 14, 1962, the respondent requested 
authority to modify, as soon as possible, the current temporary 
schedule of rates and charges in certain respects, and requested 
that the current schedule, as so modified, be continued in effect 
for a period of one year. Notice of the petition and its contents 
was published in the Federal Register on May 29, 1962 (27 F.R. 
5005), and, although interested persons were afforded an oppor- 
tunity to indicate a desire to be heard in the matter, no inter- 
ested person notified the hearing clerk of a desire to be heard. 


The Packers and Stockyards Division, Agricultural Marketing 
Service, by its attorney, filed an answer stating that although the 
Division does not agree with certain matters set forth in the 
exhibits attached to the petition filed by the respondent on May 
14, 1962, especially those relating to the rate base, the analysis 
of the petition made by the Division on the basis of available in- 
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formation indicates that the increases in rates and charges re- 


quested by the respondent are warranted. Accordingly, the Divi- , 


sion recommended that respondent’s petition be granted. 


Since the parties are agreed as to the increases in the rates and 
charges requested in the petition, the respondent is authorized to 
modify the current temporary schedule of rates and charges as 
requested in the petition filed on May 14, 1962, and to assess such 
current schedule, as so modified, during the life of this order. 


The respondent, which must prepare for and be ready to com- 
ply with this order on its effective date, desires to have it become 
effective as soon as possible. The Packers and Stockyards Act 
provides that orders of this nature shall not become effective in 
less than five days after their date. Undue delay in making this 
order effective may adversely affect the marketing of livestock. 
Accordingly, good cause is found for making this order effective 
in less than 30 days. 


This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including July 31, 
1963, unless modified or extended by further order before the 
latter date. 


Copies hereof shall be served upon the parties. 


(No. 7810) 


In re RONALD C. WHITNEY, d/b/a IOWA FALLS SALES PAVILION. 
P&S Docket No. 2651. Decided June 18, 1962. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in business under 
the act without maintaining the required bond or its equivalent. 


Mr. Earl L. Saunders, for complainant. Mr. C. T. ‘Tad’ Sanders, of Kansas 
City, Missouri, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
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et seq.), initiated by a complaint filed on December 7, 1961, by 
the Acting Director, Packers and Stockyards Division, Agricul- 
tural Marketing Service, United States Department of Agri- 
culture. The respondent is registered with the Secretary of 
Agriculture under the act as a market agency and dealer and is 
charged with operating as a market agency and dealer in com- 
merce without maintaining a reasonable bond or its equivalent in 
violation of section 312 of the act (7 U.S.C. 213) and sections 
201.29 and 201.30 of the regulations issued thereunder (9 CFR 
201.29, 201.30). Respondent has filed an amended answer to the 
complaint admitting the jurisdictional allegations contained in 
the complaint and conceding to the jurisdiction of the Secretary, 
entering a plea of nolo contendere to the remaining allegations, 
and consenting to the issuance of an appropriate order, with find- 
ings of fact, requiring respondent to cease and desist from en- 
gaging in the business of buying and selling livestock in com- 
merce on a commission basis as a market agency or buying and 
selling livestock as a dealer without maintaining a reasonable 
bond or its equivalent as required under the act and the regula- 
tions. Respondent, in such amended answer, waives oral hearing 
and the report of the hearing examiner. Complainant has filed a 
recommendation stating that respondent is now properly bonded 
and recommending issuance of the order consented to by respond- 
ent. 


FINDINGS OF FACT 


1. Respondent is an individual doing business as Iowa Falls 
Sales Pavilion, whose address is Iowa Falls, Iowa. Respondent is 
registered with the Secretary of Agriculture as a market agency 
and dealer under the act, and at all times mentioned herein re- 
spondent was so registered. 


2. Respondent’s dealer bond was terminated by the surety 
company on August 4, 1961. On or about August 3, 1961, re- 
spondent was given official notice that because his dealer bond 
terminated as of August 4, 1961, he would have to furnish a new 
bond if he continued to operate as a dealer in commerce. How- 
ever, respondent continued to engaged in the business of a dealer 
in commerce without furnishing such bond. 


3. Respondent’s market agency bond was terminated by the 
surety company on August 17, 1961. On or about August 15, 
1961, respondent was given official notice that because his market 
agency bond terminated as of August 17, 1961, he would to have 
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to furnish a new bond if he continued to operate as a market 
agency in commerce. However, respondent continued to engage 
in the business of a market agency in commerce without furnish- 
ing a new bond. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated section 312 of the act (7 U.S.C. 213) and 
sections 201.29 and 201.30 of the regulations (9 CFR 201.29, 
201.30). 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying and selling livestock in commerce on a commission 
basis as a market agency or buying and selling as a dealer with- 
out maintaining a reasonable bond or its equivalent as required 
under the act and the regulations issued thereunder. 


This order shall become effective on the sixth day after service 
hereof upon respondent. Copies shall be served upon the parties. 


(No. 7811) 


In re BIDERMAN AND Moss, INc. P&S Docket No. 2701. Decided 
June 22, 1962. 


Packer—Failure to Pay for Livestock—Cease 
and Desist—Consent Order 


- 


Respondent is ordered to cease and desist from failing or refusing to pay 
promptly the full purchase price of livestock purchased in commerce. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act, instituted by a Complaint and Notice of 
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Hearing issued on April 6, 1962, by the Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. The respondent, a packer, is 
charged with failing to pay for livestock purchased. The respond- 
ent filed an amended answer on May 22, 1962, in which (1) it 
admits the jurisdictional allegations of the complaint and neither 
admits nor denies the remaining allegations; (2) it states that 
for the purposes of this proceeding and for such purposes only, 
the order in this proceeding may contain findings of fact and 
conclusions based upon the allegations of the complaint as the 
findings of fact and conclusions of the Secretary of Agriculture; 
(3) it waives oral hearing and the report of the hearing ex- 
aminer; and (4) it consents to the issuance of the order set forth 
below. Complainant has recommended that such order be issued. 


FINDINGS OF FACT 


1. Respondent is a Pennsylvania corporation, with a place of 
business at Philadelphia, Pennsylvania. Respondent is now, and 
was at all times material herein, a packer within the meaning 
of the act and subject to the provisions of the act, in that re- 
spondent is now, and was at all times material herein, engaged 
in the business of buying livestock in commerce for purposes of 
slaughter. 


2. Respondent, on or about the dates and in the transactions 
set forth below, purchased livestock in commerce for slaughter 
purposes, and failed to pay the full purchase price of such live- 
stock. 


Amount 
Date Number of Balance 
1961 Seller of Head Purchase Due 
February 25 H. L. Sparks and Com- 153 $4,941.32 $4,941.32 


pany, National Stock- 
yards, Illinois 


November 10 W. W. Garry and Com- 183 4,060.11 2,560.11 
pany, Sioux City Stock 
Yards, Sioux City, Iowa 


CONCLUSIONS 


By reasons of the facts set out above, it is concluded that re- 
spondent has engaged in, and used, an unfair practice in com- 
merce, in violation of section 202(a) of the act (7 U.S.C. 
192(a)). 
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Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from purchasing livestock in 
commerce and failing or refusing to pay promptly the full pur- 
chase price therefor in accordance with contract terms. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the first day after service hereof upon 
respondent. 


(No. 7812) 


In re VERLAND FISCHER, d/b/a TOLEDO LIVESTOCK BUYERS. P&S 
Docket No. 2717. Decided June 22, 1962. 


Failure to Pay—Registration and Bonding Requirements— 
Cease and Desist—Consent Order 


Respondent is ordered to cease and desist from failing to pay for livestock 
purchased in commerce and from operating as a dealer without register- 
ing and furnishing a bond as required by the act. 


Mr. Earl L. Saunders, for complainant. Mr. Craig L. Johnson, of Marshall- 
town, Iowa, for respondent. 


Decision by Thomas J. Fiavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C.-181 
et seq.), hereinafter called the act, instituted by a complaint is- 
sued on May 18, 1962, by the Acting Director, Packers and 
Stockyards Division, Agricultural Marketing Service, United 
States Department of Agriculture. Respondent is charged with 
violating sections 303 and 312 of the act (7 U.S.C. 203, 213) and 
sections 201.10 and 201.29 of the regulations issued thereunder. 
Respondent has filed an answer in which he admits the allega- 
tions contained in the complaint, waives oral hearing and the 
report of the hearing examiner and consents to the issuance of 
the order set forth below. Complainant has recommended that. 
such order be issued. 
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FINDINGS OF FACT 


1. Respondent is an individual, whose address is Toledo, Iowa. 
Respondent is now, and was at all times material herein, engaged 
in the business of a dealer, within the meaning of the act, buying 
and selling livestock in commerce for his own account. 


2. Respondent, during 1960 and 1961, in the 34 transactions 
referred to in paragraph II of the complaint, purchased livestock 
in commerce for his own account and failed to pay the purchase 
price of such livestock. 


3. Respondent, in connection with the transactions referred 
to in paragraph 2 above, issued checks in purported payment of 
the livestock so purchased, which checks were returned by the 
bank upon which they were drawn because of insufficient funds. 


4. Respondent, in the transactions referred to in paragraph 2 
above, engaged in the business of a dealer, buying livestock in 
commerce for his own account, without having registered with 
the Secretary of Agriculture and furnishing bond as required 
by the act and the regulations. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has violated sections 303 and 312 of the act and sections 
201.10 and 201.29 of the regulations issued thereunder. 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 
will be issued. 


ORDER 


Respondent shall cease and desist from: (1) failing to pay the 
full purchase price of livestock purchased in commerce; (2) is- 
suing checks in payment of livestock purchased in commerce 
without having and maintaining sufficient funds on deposit to pay 
such checks; and (3) operating as a dealer without registering 
with the Secretary of Agriculture and furnishing bond as re- 
quired by the act and regulations. 


This order shall become effective on the sixth day after service 
hereof upon respondent. 


Copies shall be served upon the parties. 
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(No. 7813) 


In re ANTON MEIER, d/b/a CRESBARD SALES COMPANY. P&S 
Docket No. 2646. Decided June 22, 1962. 


Bonding Provisions—Suspension of Registration— 
Consent Order 


Respondent is suspended as a registrant under the act until he fully complies 
with the bonding requirements of the act. 


Mr. Earl L. Saunders, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter called the act, instituted by a complaint is- 
sued on December 4, 1961, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture. The respondent is registered with 
the Secretary of Agriculture under the act as a market agency 
and dealer and is charged with operating as a market agency and 
dealer in commerce without maintaining a reasonable bond or its 
equivalent in violation of section 312 of the act (7 U.S.C. 213) 
and sections 201.29 and 201.30 of the regulations issued there- 
under (9 CFR 201.29, 201.30). Respondent has filed an amended 
answer in which he admits the allegations contained in the com- 
plaint, waives oral hearing and the report of the hearing ex- 
aminer and consents to the issuance of the order set forth below. 
Complainant has recommended that such order be issued. 

FINDINGS OF FACT . 

1. Respondent is an individual doing business as Cresbard 
Sales Company, whose address is Cresbard, South Dakota. Re- 
spondent is registered with the Secretary of Agriculture as a 
market agency and dealer under the act, and at all times men- 
tioned herein respondent was so registered. 


2. Respondent’s market agency bond and dealer bond were 
terminated by the surety company on August 11, 1961. On Au- 
gust 5, 1961, respondent was given official notice that because 
his market agency and dealer bonds terminated as of August 11, 
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1961, he would have to furnish new bonds if he continued to 
operate as a market agency and dealer in commerce. However, 
respondent continued to operate as a market agency and dealer 
in commerce without furnishing such bonds. 


CONCLUSIONS 


By reason of the facts set out above, it is concluded that re- 
spondent has wilfully violated section 312 of the act and sections 
201.29 and 201.30 of the regulations issued thereunder. 


Respondent has consented to the issuance of an order and com- 
plainant has recommended that such order be issued. The order 


will be issued. 
ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce on a commission 
basis as a market agency or buying or selling livestock in com- 
merce as a dealer without maintaining a reasonable bond or its 
equivalent as required by the act, as amended and supplemented, 
and the regulations issued thereunder. 


Respondent is suspended as a registrant under the act until he 
fully complies with the bonding requirements of the act and the 
regulations. At the request of respondent, when he demonstrates 
that he has complied with the bonding requirements of the act 
and the regulations, a supplemental order will be issued in this 
proceeding terminating this suspension. 


This order shall become effective on the sixth day after serv- 
ice hereof upon respondent. Copies shall be served upon the par- 
ties. 


(No. 7814) 


In re JOHN H. POE, d/b/a FARMERS AUCTION COMPANY. P&S 
Docket No. 2608. Decided June 22, 1962. 


Bonding Provisions—Cease and Desist— 
Consent Order 


Respondent is ordered to cease and desist from engaging in market agency 
operations without furnishing and maintaining the required -bond. 


Mr. Kenneth E. Peery, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 








580 PACKERS AND STOCKYARDS ACT, 1921 
Cite as 21 A.D. 579 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act. The complaint, filed 
by the Director, Packers and Stockyards Division, Agricultural 
Marketing Service, on September 8, 1961, charges respondent 
with engaging in the business of selling livestock in commerce 
on a commission basis as a market agency without furnishing 
and maintaining a reasonable bond or its equivalent, in violation 
of the act and the regulations thereunder. Respondent, in an 
answer filed on June 5, 1962, admits the allegations contained 
in the complaint, waives oral hearing and the examiner’s report, 
and consents to the issuance of a specified cease and desist order. 
Complainant has recommended that the order consented to by 
respondent be issued. 


FINDINGS OF FACT 


1. The Farmers Auction Market, Marianna, Arkansas, here- 
inafter referred to as the stockyard, is now, and was at all times 
material herein, a posted stockyard subject to the provisions of 
the act. 


2. Respondent, an individual doing business as Farmers Auc- 
tion Market, whose address is Marianna, Arkansas, is now, and 
was at all times material herein, registered with the Secretary 
of Agriculture as a market agency to buy and sell livestock on a 
commission basis at the stockyard and as a dealer to buy and 
sell livestock in commerce for his own account. 


3. Respondent, on or about the dates and in the transactions 
set forth below, engaged in the business of selling livestock in 
commerce on a commission basis as a market agency at the stock- 
yard, without furnishing and maintaining a reasonable bond or 
its equivalent as required by the act and the regulations. 


Date Livestock Sold 
1961 Number of Head Purchaser 
April 11 1 N. F. Eddleman 
April 18 2 Max Miller 
April 25 1 Jack Perry 
April 25 14 McCandless Packing Co. 
May 2 2 Milton Nelson 
May 2 10 McCandless Packing Co. 
May 9 1 Tom McKay 


May 9 11 McCandless Packing Co. 
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Date Livestock Sold 
1961 Number of Head Purchaser 
May 16 3 C. L. Poe 
May 23 q Paul Whitting 
May 30 8 Dave Mullins 
June 6 8 C. L. Poe 
June 13 1 Claude Hamilton 
June 13 15 McCandless Packing Co. 
June 20 1 Claude Hamilton 
June 20 9 McCandless Packing Co. 


4, On or about April 4, 1961, April 24, 1961, May 11, 1961, 
and June 13, 1961, complainant notified respondent in writing of 
the bonding requirements of the act and regulations. 


CONCLUSIONS 


By reason of the facts set forth in the Findings of Fact, which 
respondent has admitted, it is concluded that respondent has 
wilfully violated §312(a) of the act (7 U.S.C. 213(a)) and 
§§ 201.29 and 201.30 of the regulations (9 CFR 201.20, 201.30). 


Inasmuch as respondent has filed the required bond, referred 
to in Findings of Fact 3 and 4, and has consented to the issuance 
of the order set forth below, which complainant has recom- 
mended be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying and selling livestock in commerce on a commis- 
sion basis, without furnishing and maintaining a reasonable bond 
or its equivalent as required by the act and the regulations. 


This order shall become effective on the sixth day after service 
of a copy upon respondent. 


(No. 7815) 


In re WARREN THORPE. P&S Docket No. 2685. Decided June 22, 
1962. 


Bonding Provisions—Cease and Desist— 
Consent Order 
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Respondent is ordered to cease and desist from engaging in dealer operations 
without furnishing and maintaining the required bond or its equivalent. 


Mrs. Dona S. Kahn, for complainant. Mr. Paul H. Haunstein, of Enid, Okla- 
homa, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), hereinafter referred to as the act, instituted by a com- 
plaint filed on March 7, 1962, by the Director, Packers and Stock- 
yards Division, Agricultural Marketing Service, United States 
Department of Agriculture, charging respondent with violation 
of the bonding requirements of the act and the regulations there- 
under. Respondent filed an amended answer on June 7, 1962, in 
which he admits the jurisdictional allegations of the complaint, 
neither admits nor denies the remaining allegations, waives oral 
hearing and the report of the hearing examiner, and consents 
to the issuance of a specified order, with findings and conclusions 
for the purpose of this proceeding only based on all allegations 
contained in the complaint. Complainant has recommended that 
the order consented to by the respondent be issued. 


FINDINGS OF FACT 


1. The Cherokee Sales Company, Cherokee, Oklahoma, the 
Enid Union Stockyards, Enid, Oklahoma, and the Perkins “Y” 
Livestock Auction, Perkins, Oklahoma, hereinafter referred to 
as the stockyards, are now, and were at all times material herein, 
posted stockyards subject to the provisions of the act. 


2. Respondent, whose address is 2820 East Pine, Enid, Okla- 
homa, is now, and was at all times material herein, engaged in 
the business of a dealer, within the meaning of the act, and 
registered with the Secretary of Agriculture to buy and sell live- 
stock in commerce for his own account. 


3. Respondent’s dealer bond was terminated on June 24, 1960. 
Respondent, on June 23, 1960, was notified in writing of such 
termination date, and was informed that he would have to fur- 
nish a new bond if he continued to operate after June 24, 1960, 
as a dealer buying and selling livestock in commerce for his own 
account. Respondent was further notified on February 8, 1961, 
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that if he continued to operate as a dealer he would have to fur- 
nish the required bond. Notwithstanding said notices, respondent 
continued to engage in the business of buying and selling live- 
stock at the stockyards as a dealer without filing and maintain- 
ing a reasonable bond or its equivalent, as required *by the act 
and regulations. 


CONCLUSIONS 


The facts as set forth in the Findings of Fact constitute a vio- 
lation of section 312(a) of the act (7 U.S.C. 213(a)) and sec- 
tions 201.29 and 201.30 of the regulations (9 CFR 201.29 and 
201.30). Complainant has recommended that the cease and desist 
order consented to by respondent be entered. Complainant did 
not recommend suspension of respondent’s registration since he 
is presently in compliance with the bonding provisions of the 
act and regulations. Accordingly, the order as consented to by 
respondent will be issued. 


ORDER 


Respondent shall cease and desist from operating as a dealer 
buying and selling livestock in commerce without furnishing and 
maintaining a reasonable bond or its equivalent, in conformity 
with the act and the regulations thereunder. 


Copies hereof shall be served upon the parties and this order 
shall become effective on the sixth day after service upon re- 
spondent. 


(No. 7816) 


In re BEN HYDE, d/b/a KERR COUNTY COMMISSION COMPANY 
AND RANCHERS’ COMMISSION COMPANY. P&S Docket No. 2699. 
Decided June 25, 1962. 


Bonding Provisions—Suspension of Registration— 
Default Order 


Respondent is suspended as a registrant under the act until such time as he 
complies with the bonding requirements of the act and regulations. 


Mr. Arthur L. Quinn, for cmplainant. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed April 5, 1962, by the 
Acting Director, Packers and Stockyards Division, Agricultural 
Marketing Service, United States Department of Agriculture. 
The respondent is registered with the Secretary as a dealer to 
buy and sell livestock for his own account and as a market 
agency to buy and sell livestock on a commission basis and is 
charged with engaging in the business of buying and selling live- 
stock as a dealer and as a market agency without maintaining 
sufficient bonds or their equivalents. A copy of the complaint and 
a copy of the rules of practice were served upon respondent on 
or about April 9, 1962. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 20 
days after such service and that failure to file an answer would 
constitute an admission of the facts alleged in the complaint ana, 
in effect, a waiver of oral hearing. Notwithstanding such notice, 
respondent has not filed an answer. The matter was referred to 
John Curry, Hearing Examiner, Office of Hearing Examiners, 
United States Department of Agriculture, for the preparation of 
a report without further investigation or hearing pursuant to 
section 202.9(c) of the rules of practice. A copy of the hearing 
examiner’s report was served upon respondent. Respondent did 
not file exceptions thereto. 


FINDINGS OF FACT 


1. The Kerr County Commission Company, Kerrville, Texas, 
and the Ranchers’ Commission Company, Junction, Texas, are 
now and were at all times material herein posted stockyards 
subject to the provisions of the act. 


2. Respondent is an individual whose address is 1200 Jeffer- 
son Street, Kerrville, Texas. Respondent is now, and was at all 
times material herein, engaged in the business of a dealer and 
a market agency within the meaning of the act. At all times 
material herein respondent was registered with the Secretary as 
a dealer to buy and sell livestock in commerce for his own ac- 
count and as a market agency to buy and sell livestock on a com- 
mission basis at the Kerr County Commission Company, Kerr- 
ville, Texas. 
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3. On September 4, 1961, respondent’s dealer and market 
agency bonds covering his activities as a registrant were 
terminated. On September 8, 1961, respondent was notified in 
writing of such termination date and was informed that he would 
have to furnish new bonds if he continued to operate after Sep- 
tember 4, 1961, as a dealer buying and selling livestock in com- 
merce for his own account and as a market agency buying and 
selling livestock on a commission basis at the Kerr County Com- 
mission Company stockyard. On November 1, 1961, respondent 
was again notified of the bonding requirements of the act. Not- 
withstanding such notices, respondent continued to engage in the 
business of buying and selling livestock in commerce as a dealer, 
and buying and selling livestock as a market agency on a com- 
mission basis at the Kerr County Commission Company stock- 
yard without filing and maintaining reasonable bonds or their 
equivalents, as required by the act and the regulations. 


4. In February 1961, respondent purchased the facilities of 
the posted stockyard known as Ranchers’ Commission Company, 
Junction, Texas. On February 21, 1961, respondent submitted an 
application for registration in the name of Ben Hyde, d/b/a 
Ranchers’ Commission Company, with the Packers and Stock- 
yards Division to cover his operations as a market agency buying 
and selling livestock on a commission basis at the stockyard 
known as Ranchers’ Commission Company, Junction, Texas. On 
March 7, May 2, August 22, and November 1, 1961, respondent 
was notified in writing that to operate as a market agency at the 
Ranchers’ Commission Company stockyard he would have to fur- 
nish proper bond coverage and, therefore, his application for 
registration could not be accepted until he did so. Notwithstand- 
ing such notices, respondent has conducted market agency ac- 
tivities at the posted stockyard known as the Ranchers’ Com- 
mission Company, Junction, Texas, without filing and maintaining 
a reasonable bond or its equivalent, as required by the act and 
the regulations. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent has willfully violated section 312(a) of the act (7 
U.S.C. 213(a)) and sections 201.29 and 201.30 of the regulations 
(9 CFR 201.29 and 201.30). 
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ORDER 


Respondent shall cease and desist from engaging in the busi- 
ness of buying or selling livestock in commerce as a market 
agency or dealer within the meaning of the act without filing and 
maintaining reasonable bonds or their equivalents as required by 
the act and the regulations thereunder. 


Respondent is suspended as a registrant under the act until 
such time as he complies with the bonding requirements of the 
act and the regulations. At the request of the respondent, when 
he demonstrates that he has complied with the bonding require- 
ments of the act and the regulations, a supplemental order will 
be issued in this proceeding terminating this suspension. In re 
W. O. Steen, 16 A.D. 125 (1957). 


This order shall become effective on the 10th day after service 
thereof upon respondent and copies hereof shall be served upon 
the parties. 


(No. 7817) 


In re L. L. SCHAFFNER et al. P&S Docket No. 2304. Decided 
June 25, 1962. 
Prior Order Amended 


Decision by Thomas J. Flavin, Judicial Officer 


SUPPLEMENTAL ORDER 


Respondent Schaffner has filed a supplemental petition for 
reconsideration seeking a stay or suspension of the orders of 
January 10 and May 15, 1962, suspending respondent Schaffner’s 
registration under the act for a period of one year. We do nof 
believe that a stay or suspension of the order suspending said 
registrant is warranted under the facts and circumstances of the 
case. However, the period of suspension ordered is reduced to 
six months and the orders of January 10 and May 15, 1962, as to 
respondent Schaffner shall become effective July 1, 1962. 
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(No. 7818) 


EUGENE Mowry, d/b/a PHILLIPSBURG SALES COMPANY v. GAR- 
NETT PHIFER. P&S Docket No. 2511. Decided June 26, 1962. 


Petition to Reopen, Rehear and Reconsider—Dismissal 
Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION TO REOPEN HEARING, REHEAR 
AND RECONSIDER 


In this reparation proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), an order was 
issued on March 16, 1962 (21 A.D. 275), requiring respondent 
to pay complainant, as reparation, the sum of $3,235.38, with in- 
terest thereon at the rate of 5% per annum from January 29, 
1960, until paid. The order was based on the conclusion that re- 
spondent was not justified in refusing to pay for livestock pur- 
chased by respondent from complainant. Copies of the order 
were served upon the parties. 


On March 26, 1962, respondent filed a petition to reopen the 
proceeding, rehear the matter, and reconsider the order of March 
16, 1962. Pending the issuance of a further order, the order of 
March 16, 1962, was stayed on March 26, 1962. Complainant filed 
an answer to the petition on April 19, 1962. 


Respondent requests that the hearing be reopened so that he 
may introduce a stipulation of facts, to be prepared from an 
audit of records which were available at the time of hearing but 
which were not introduced at that time. The hearing was held 
open for a period of one year to receive the stipulation referred 
to by respondent in the petition, but no stipulation was filed and 
after final notice to the parties, the hearing was closed February 
5, 1962. Under the applicable rules of practice (9 CFR 202.57) 
a petition to reopen the hearing to take further evidence may be 
filed at any time prior to the issuance of the final order, which 
in this case was March 16, 1962. Accordingly, the request for 
reopening at this stage of the proceeding is not in order. 


Respondent fails to set forth any reasons why the award of 
reparation in this case is erroneous but merely renews arguments 
previously advanced by him and fully considered by us prior to 
the issuance of our decision and order of March 16, 1962. There 
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is, therefore, no merit to respondent’s request that we rehear the 
matter or reconsider the order and we see no reason to grant 
respondent’s request. Accordingly, the order of March 26, 1962, 
staying the order of March 16, 1962, is vacated. 


Respondent shall comply with the order of March 16, 1962, 
within 30 days from the date hereof. 


Copies hereof shall be served upon the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
\(No. 7819) 


P&S Docket No. 2640. Dismissed June 27, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7820) 


P&S Docket No. 2641. Dismissed June 27, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7821) 


P&S Docket No. 2607. Dismissed June 28, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7822)’ 
I. COHEN SONS, INC. v. VICTORY DISTRIBUTING COMPANY, INC. 
PACA Docket No. 8173. Decided June 5, 1962. 
Petition for Reconsideration—Dismissal 


The order of February 13, 1962, is supported by the evidence and the law 
applicable thereto. Complainant’s petition for reconsideration is dis- 
missed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
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In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on February 13, 1962, awarding reparation 
to complainant in the sum of $388.73, with interest. A copy of 
this order was served upon complainant on February 14, 1962, 
and a copy thereof was served upon respondent on the follow- 
ing day. On February 26, 1962, complainant filed a petition for 
reconsideration, whereupon an order was issued on March 1, 
1962, staying the reparation order, pending the issuance of a 
further order in this proceeding. 


In its petition for reconsideration complainant urges that the 
order of February 13, 1962, is in error in concluding that the 
suitable shipping condition rule was applicable to the shipment 
involved herein and also in concluding that the lettuce was not 
in suitable shipping condition when shipped from Pittsburgh, 
Pennsylvania. It is complainant’s contention that the suitable 
shipping condition rule may not be invoked here because there 
was a delay at one point in the transit movement between Pitts- 
burgh, Pennsylvania, and Boston, Massachusetts. The supple- 
mental report of investigation contains a statement from The 
Central Railroad Company of New Jersey that it received the 
car from The Reading Company at 5:47 a.m., April 15 and de- 
livered the car to the Lehigh and Hudson River Railroad Com- 
pany at 7:25 a.m., on the same day, whereas the scheduled times 
were 4:20 a.m. and 6:15 a.m., respectively. 


In the order of February 13, 1962, the claimed delay was not 
discussed in detail for several reasons. First, it is not clear that 
such delay enroute resulted in the car arriving at Boston on The 
New York, New Haven and Hartford Railroad Company after 
the time it would have arrived if there had been no delay en- 
route. In other words, the delivering carrier by expeditious 
handling may have made up the prior delay of approximately one 
hour and ten minutes. But even assuming that the car should 
have arrived at Boston at 9:05 a.m., rather than 10:15 a.m., 
April 16, it is obvious to us that such delay is not of sufficient 
importance to hold that the suitable shipping condition rule is 
inapplicable to the transaction. 


Complainant next contends that the Federal inspection was 
made at Boston on Monday, April 18, or approximately two days 
after arrival on Saturday, April 16, and, therefore, the certificate 
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of this inspection does not reflect the condition of the lettuce on 
arrival. The evidence indicates that the Boston produce market 
is not open for business on Saturday and for this reason the 
Federal inspection was ordered and made at the first oppor- 
tunity on the following Monday. In spite of this unavoidable 
delay in inspection, the deteriorated condition of the lettuce 
on Monday was such as to warrant the conclusion that the lettuce 
was also abnormally deteriorated at the time of arrival. 


It is our opinion that the order of February 13, 1962, is sup- 
ported by the evidence and the law applicable thereto. Accord- 
ingly, the petition is dismissed without prior service upon respond- 
ent and the order of February 13, 1962, is reinstated. The repara- 
tion awarded in that order shall be paid within 30 days from 
the date of the order herein. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7823) 


L. GILLARDE SONS COMPANY v. JOHN C. MoRITZ COMPANY. PACA 
Docket No. 8330. Decided June 5, 1962. 


Joint Account Agreement—Share of Loss 


Respondent is ordered to pay to complainant the balance of respondent’s 
share of the joint account loss in connection with this transaction. 


Complainant pro se. Mr. Ned Stein, of Philadelphia, Pennsylvania, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


- 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
By formal complaint filed on November 17, 1960, complainant 
seeks to recover reparation in the amount of $833.18, which is 
alleged to be one-half of the net loss resulting from an alleged 
joint account agreement entered into with respondent during 
September 1960 for the disposal of a carload of lettuce. 
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A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on February 15, 1961. A copy 
of the formal complaint and a copy of the report of investigation 
were served on respondent on the same date. Respondent filed 
an answer to the formal complaint on March 17, 1961, in which 
he admits entering into negotiations with complainant concern- 
ing a joint venture agreement, but alleges that complainant, at 
the time of negotiating with respondent, misrepresented the 
quality of the lettuce making up this shipment and also failed 
to disclose to respondent that the carload of lettuce involved 
herein was a rolling car. Respondent, in his answer, admits that 
complainant is entitled to $336.35 on account of this transac- 
tion, but denies liability to complainant for any further sum. 
Pursuant to the admission contained in respondent’s answer, an 
order was issued on April 7, 1961, directing respondent to pay 
to complainant, as an undisputed amount, the sum of $336.35. 


At respondent’s request, an oral hearing was held in Phila- 
delphia, Pennsylvania, on September 29, 1961. Complainant was 
represented by its assistant treasurer. The deposition testimony 
of two witnesses was received in evidence on behalf of complain- 
ant. Respondent was represented at the hearing by counsel and 
offered the testimony of one witness. Each party filed a brief. 


FINDINGS OF FACT 


1. Complainant, L. Gillarde Sons Company, is a corporation 
whose address is 2840 South Ashland Avenue, Chicago, Illinois. 


2. Respondent is an individual, John C. Moritz, doing busi- 
ness as John C. Moritz Company, whose address is 3301 South 
Galloway Street, Philadelphia, Pennsylvania. At the time of the 
transaction involved herein, respondent was licensed under the 
act. 


3. On September 27, 1960, in the course of interstate com- 
merce, complainant, through its president, Lawrence Gillarde, 
entered into a joint account agreement with respondent for the 
disposal of a carload of lettuce, PFE 42454, shipped from Salin- 
as, California, on September 26, 1960, billed out to complainant 
at Kansas City, Missouri, and containing 700 cartons of Stately 
Brand lettuce, 2-dozen size, at $1.75 per carton, plus 15¢ per 
carton vacuum cooling charge, for a total joint account cost of 
$1,330. 
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4. Complainant, on September 27, 1960, pursuant to the 
agreement set forth above, diverted car PFE 42454 from itself 
at Kansas City, Missouri, to respondent at Philadelphia, Penn- 
sylvania, and on the same day dispatched the following telegram 
to respondent: 


“CONFIRMING PHONE DIVERTING YOU SHIPPED 
26TH PFE 42454 STATELY BRAND 700-2 CARTON 
LETTUCE BASIS 1.75 FOB CALIFORNIA PLUS 
VACUUM COOLING 15¢ JOINT ACCOUNT” 


5. Car PFE 42454 arrived in Philadelphia, Pennsylvania, on 
October 3, 1960, at 4:55 a.m. and the lettuce contained therein 
was federally inspected at 11:15 am. that same day. The results 
of that inspection, in relevant part, are as follows: 


“Quality: .. . Grade defects 4%, chiefly broken midribs 
and insect damage. 


“Condition: ... 


Wrapper leaves: 1 to 4 heads per carton average 10% 
serious damage by Downey Mildew. Average 2% decay. 


Head leaves: Average 3% damage by Russet Spotting. 
In most cartons 1 to 5 heads (4 to 20%), in some cartons 
none, average approximately 8% damage by Tipburn. 1 to 
3 heads per carton (4 to 12%), average 8% decay, Bac- 
terial Soft Rot in various stages. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1 only on account of condition, but now averages 
approximately 65% U.S. No. 1 Quality, 8% decay affect; 
ing head leaves.” 


6. On October 3, at 1:22 p.m., respondent sent a telegram to 
complainant advising of the results of the Federal inspection 
made of the carload of lettuce that morning. Respondent ended 
the wire by stating: 


“WE FEEL VERE UNFAIR FOR YOU EXPECT US 
TAKE ANY LOSS ON CAR THIS KIND MERCHAN- 
DISE WE WILLING TO HANDLE OTHERWISE AD- 
VISE OTHER DISPOSITION” 
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Complainant replied immediately : 


“REFERENCE 42454 WE JUST AS BADLY STUCK 
AS YOU SINCE YOU ARE JOINT PARTNER AD- 
VISABLE YOU JOB CAR REALIZE EVERYTHING 
POSSIBLE .. .” 


7. Respondent resold 283 cartons of the lettuce on October 
5, 200 cartons on October 6, and 215 cartons on October 7, for 
a total of 698 cartons. Thereafter the following accounting was 
rendered by respondent to complainant: 





No. of 
Packages Price Amount 
20 2.50 50.00 
140 2.25 815.00 
185 2.00 370.00 
197 1.75 344.75 
156 1.50 234.00 
: Lost fixing samples 
1 Rejected to R.R. 1.88 1.88 
Total $1,315.63 
Cost $1,330.00 
Freight 886.34 
Demurrage 8.00 
Icing 12.45 
Terminal 
charges 54.49 
Inspect. chgs 18.00 $2,309.28 
Net Loss: $ 993.65 


8. Respondent has paid complainant $336.35 as an undisputed 
amount due in connection with this transaction. 


9. The formal complaint was filed on November 17, 1960, 
which was within 9 months after the cause of action herein 
accrued. 


CONCLUSIONS 


There is no dispute regarding the fact that complainant and 
respondent, on September 27, 1960, entered into negotiations be- 
tween themselves concerning a proposed joint account agreement, 
to dispose of the lettuce contained in car PFE 42454 shipped 
from Salinas, California, on September 26, 1960, and diverted to 
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respondent at Philadelphia, Pennsylvania, on the following day. 
Complainant takes the position that the negotiations of Septem- 
ber 27 resulted in a joint venture agreement being made between 
the parties; that the lettuce was disposed of by respondent pur- 
suant to this agreement; and that respondent, as a joint ven- 
turer in the transaction, now owes complainant the joint cost of 
the lettuce, $1,330, less one-half the joint account loss, $496.82, 
less $336.35 already paid by respondent as an undisputed amount, 
or a balance of $496.83. Respondent denies that he is liable 
to complainant as a joint venturer and alleges that in the course 
of the negotiations leading up to the alleged joint venture con- 
tract, complainant made certain misrepresentations to respondent 
concerning the shipment, which misrepresentations prevented 
the joint venture agreement from coming into being. While re- 
spondent does not give the legal basis for his conclusion, it is 
presumably grounded on the theory that the alleged misrepre- 
sentations of complainant prevented a meeting of the minds of 
the parties and, accordingly, the formation of a contract. 


Before we decide what effect the alleged misrepresentations 
made by complainant to respondent had upon the relationship 
of the parties with respect to this shipment, we must first deter- 
mine that complainant actually made the misrepresentations 
charged to it. Respondent, as the party alleging the misrepre- 
sentations, has the burden of proving such allegations by a pre- 
ponderance of the evidence. 


Respondent first contends that complainant misrepresented the 
quality of the lettuce in car PFE 42454, in that respondent was 
led to believe that the lettuce was of a better quality than it 
actually was. Specifically, as to quality, respondent alleges that 
complainant represented the shipment as being “a good car” of 
lettuce, of terminal quality, and one that would “‘top the market” 
in Philadelphia. On cross examination at the oral hearing re- 
spondent’s witness, Warren Moritz, defined ‘“‘a good car’ as being 
one in which the lettuce would grade U.S. No. 1. 


Complainant, in the deposition testimony of Lawrence Gillarde, 
its president, denied that it warranted that the lettuce would 
“top the market” in Philadelphia and also denied that it made 
any specific warranty with respect to grade. Gillarde further 
testified that he had represented the lettuce to respondent only 
as being of good quality and as good as any shipped from Salinas, 
California, on the date of billing, September 26, 1960. 
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In comparing the testimony of the witness for complainant, 
Lawrence Gillarde, with that of the witness for respondent, War- 
ren Moritz, a certain similarity of expression is noted. Moritz 
testified that the shipment was represented as being “a good 
car” of lettuce, while Gillarde testified that the lettuce involved 
herein was to be “of good quality.”” We can see no vast distinc- 
tion between the two statements and conclude that complainant 
represented the carload as being good quality lettuce. 


We next consider the meaning of “good quality” as used in 
the warranty. Respondent testified at the hearing that this ex- 
pression meant U.S. No. 1 grade. Complainant, in substance, 
disagrees with this interpretation, since its president, Lawrence 
Gillarde, expressly denies the giving of any warranty to respond- 
ent in connection with this shipment based on grade. 


The inference is very strong that the term, “‘good quality,” as 
used between the parties, and particularly by complainant, meant 
something other than U.S. No. 1. This inference is logical when 
we realize that complainant, if if had wanted to give respondent 
an express warranty that the shipment was U.S. No. 1 quality, 
could simply have said so at the time of making the agreement 
with respondent, rather than resorting to the relatively vague 
expression of “good quality,” which has no one established mean- 
ing. In any event, we consider that there is insufficient proof 
offered by respondent to sustain his allegation that the warranty 
was synonymous with U.S. No. 1 grade, and conclude that the 
warranty was related to a grade of lettuce somewhat inferior 
to U.S. No. 1. To what extent it was inferior is not established 
by the record, but in the ordinary, everyday meaning of the 
words “good quality,” we believe that there is a connotation that 
the lettuce was to have been something less than U.S. No. 1 in 
quality but somewhat better than merchantable. The term “mer- 
chantable” has been defined as “goods which are reasonably 
suited for the ordinary uses and purposes of goods of the gen- 
eral type described by the terms of the sale and which are cap- 
able of passing in the market under the name or description by 
which they are sold,” and though not descriptive of goods of the 
best quality, neither does it imply goods of the poorest quality, 
but covers goods of a fair, average quality. Samuel P. Mandell 
Co. Vv. Sam Catanzaro, 17 A.D. 21. 

In concluding that this was the meaning and import of the 


warranty given by complainant in connection with the shipment, 
we must also consider whether respondent has sustained his 
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burden of proving the alleged misrepresentation of complainant 
with respect thereto. It should be borne in mind that the repre- 
sentation by complainant was given with reference to the quali- 
ty of the lettuce at shipping point. 


Respondent argues that the inspection at Philadelphia proves 
that the lettuce at shipping point on September 26 must have 
been something less than good quality, to have produced inspec- 
tion results on October 3, such as are set forth in Finding of 
Fact No. 5. We cannot agree with respondent’s argument on this 
point. The lettuce was admittedly not represented to respondent 
as being of a specific grade at the time the parties were negotiating 
on September 27, but was represented as being of good quality 
at shipping point. The destination inspection certificate reveals 
that the principal defects found in the lettuce at Philadelphia 
related to condition, which could have occurred in transit. Con- 
sidering the inspection results as a whole, it is our opinion and 
we conclude that these results do not establish that the shipment 
was not composed of good quality lettuce at Salinas, California, 
seven days earlier, and that respondent has failed to prove any 
misrepresentation on the part of complainant with respect to 
such quality at the time the parties were negotiating with re- 
spect to this shipment. 


The next misrepresentation charged to complainant by re- 
spondent is that complainant failed to inform respondent of the 
fact that car PFE 42454 was a rolling car. The evidence before 
us, however, does not support respondent’s position. For example, 
the wire dated September 27, 1960, sent by complainant to re- 
spondent clearly states that car PFE 42454 was shipped on the 
previous day, September 26. In addition, respondent’s witness, 
Warren Moritz, testified at the oral hearing that respondient 
knew that the lettuce was shipped on September 26 and that 
on the date that the parties were negotiating with each other, 
September 27, knew that it had been rolling for 24 hours. In the 
light of this evidence, therefore, we conclude that there is no 
merit to respondent’s claim that complainant failed to inform 
him on September 27 of the rolling-car status of PFE 42454, 


Respondent has failed to prove any misrepresentation on the 
part of complainant. Accordingly, we conclude that the negotia- 
tions of the parties on September 27, 1960, resulted in a joint 
venture agreement, whereby the parties obligated themselves to 
share equally in profits or losses. The evidence establishes that 
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the joint account cost of the carload was $1,330 and that there 
was a net joint account loss on resale of $993.65. Subtracting 
one-half of this loss, $496.82, from the joint account cost of the 
car, $1,330, leaves $833.18, from which we subtract $336.35 paid 
to complainant by respondent as an undisputed amount due in 
connection with this transaction, for a balance of $496.83 due 
complainant. Respondent’s failure to pay his share of the net 
joint account loss in this amount is a violation of section 2 of 
the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $496.83, with interest thereon 
at the rate of 5 percent per annum from November 1, 1960, until 
paid. 


The facts and circumstances hereof shall be published and 
copies of this order served upon the parties. 


(No. 7824) 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Decided June 5, 1962. 


Acceptance—Liability 


Respondent accepted the shipment and, in the absence of any proof of 
damages caused by complainant’s breach of the contract, respondent is 
liable to complainant for the contract price. 


Complainant pro se. Mr. LeRoy W. Gudgeon, of Chicago, Illinois, for re- 
spondent. Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
In a formal complaint filed with the Department on August 5, 
1960, complainant alleges that it sold and shipped to respondent 
a truckload of blueberries for $7,227.50 f.0.b. Worcester, Massa- 
chusetts. Complainant further alleges that respondent accepted 
the blueberries but has paid nothing on the price. 
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On September 14, 1960, a copy of the report of investigation 
prepared by the Department and a copy of the formal complaint 
were served upon respondent. A copy of the report of investiga- 
tion was served on complainant on the same date. 


and on November 25, 1960, a default order was issued, awarding 
reparation to complainant against respondent. A copy of this 
order was served upon respondent on November 28, 1960. Re- 
spondent, on December 7, 1960, filed a motion asking that the 
default order be set aside and that a proposed answer, amntind 
with the motion, be accepted for filing. 


Respondent failed to file an answer to the formal complaint, 


The motion was granted over complainant’s objections and re- 
spondent’s answer was accepted for filing on December 7, 1960. 
In its answer respondent generally denied the allegations set 
forth in the formal complaint and, by way of counterclaim, 
requested an award of $4,963.75 as damages allegedly sustained 
by respondent due to complainant’s failure to ship all the berries 
contracted for by respondent. 


An oral hearing was held at Chicago on October 23, 1961. 
Complainant was represented at the hearing by its president, 
Oscar R. Rudnick, who testified on complainant’s behalf. The 
deposition of Daniel J. Lyons, an employee of complainant, and 
that of John J. Antun, broker for complainant, were received in 
evidence on its behalf. Respondent was represented by counsel. 

John Sutter, a partner in respondent company, and Victor D. 
Bendel, subbroker of John J. Antun, testified for respondent. } 
Briefs were filed by both parties. | 


FINDINGS OF FACT 


1. Complainant, Millbrook Processing Corp., is a corporation 
whose address is 55 Millbrook Street, Worcester, Massachusetts. 
At the time of the transactions involved in this proceeding, com- 
plainant was licensed under the act. 


2. Respondent is a partnership composed of John Sotirako- 
pulos, also known as John Sutter, and Christ Sotirakopulos, do- 
ing business as Growers Fruit Distributors, whose address is 
844 West Randolph Street, Chicago, Illinois. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the act. 


3. On or about March 11, 1960, in the course of interstate 
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commerce, complainant contracted to sell to respondent 3,500 30- 
pound cartons of frozen Canadian cleaned blueberries at 241% 
cents per pound, f.o.b. Worcester, Massachusetts. The contract 
required that 25 to 50 sample cartons were to be shipped to re- 
spondent at Chicago for its inspection and approval; that the 
contract was subject to the merchandise grading USDA Grade 
B or better; that the merchandise was to have a Canadian gov- 
ernment Grade A certificate; and that shipment was to be at 
respondent’s instructions, sight draft against documents. 


4. On or about March 24, 1960, in the course of interstate 
commerce, complainant contracted to sell to respondent an addi- 
tional 3,500 30-pound cartons of frozen Canadian cleaned blue- 
berries at 2414 cents per pound, f.o.b. Worcester, Massachusetts. 
The contract required that 25 to 50 sample cartons were to be 
shipped to respondent at Chicago for its inspection and approval; 
that the contract was subject to the merchandise grading USDA 
Grade B or better unless guarantee was made in writing that the 
merchandise would be identical to first shipment; that the mer- 
chandise was to have a Canadian government Grade A cer- 
tificate; and that shipment was to be at respondent’s instructions, 
sight draft against documents. 


5. Complainant failed to make shipment of the sample car- 
tons required under the first contract and on or about April 7, 
1960, complainant notified respondent that the samples could not 
be shipped. 


6. On or about April 7, 1960, complainant and respondent 
agreed that in lieu of the samples, a truckload of frozen blue- 
berries in 30-pound cartons, billed to complainant, would be 
shipped to respondent. 


7. On or about April 8, 1960, complainant shipped to re- 
spondent a truckload of frozen blueberries consisting of 16,000 
pounds of blueberries in 20-pound cartons and 13,500 pounds in 
30-pound cartons. Contrary to the agreement made between the 
parties, the load was billed directly to respondent, and a sight 
draft for the invoice price, $7,227.50, was drawn on respondent. 
Payment of the draft was refused. 


8. On or about April 11, 1960, the truckload of frozen 
blueberries was delivered to and accepted by respondent. 


9. The shipment of April 8 met contract requirements with 
respect to the berries involved, but did not comply with the 
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contract with respect to pack size and the furnishing of the 
Canadian inspection certificate. 


10. Complainant refused to make any further shipments un- 
der the contract of March 11, 1960, because respondent refused 
to pay for the accepted blueberries. 


11. Respondent did not instruct complainant to ship any blue- 
berries under the contract of March 24, 1960, and complainant 
did not offer to make shipment thereunder. 


12. Respondent has failed to pay any part of the invoice price 
of $7,227.50 for the accepted truckload of frozen blueberries. 


13. The formal complaint was filed on August 5, 1960, which 
was within 9 months after the accrual of the cause of action 
herein. 


CONCLUSIONS 


Respondent admittedly accepted the truckload of blueberries 
tendered by complainant on or about April 11, 1960, and there- 
fore became liable for the purchase price thereof, less provable 
damages arising out of any breach of contract by complainant. 
O’Donnell Fruit Company of Pittsburgh v. Mathew Mercurio, 
18 A.D. 1173. 


That complainant breached the contract between the parties 
in several ways is not open to question, with the first of these 
breaches being complainant’s failure to furnish promptly a Can- 
adian certificate of inspection on the load. This breach was ap- 
parently immaterial, however, for respondent testified at the 
oral hearing as follows: 


“Presiding Officer Slater: ‘As to the blueberries that were 
delivered by Millbrook, the fact that they had no Canadian 
Certificates at the time of delivery did not in any way 
damage you; is that correct?’ 


“The Witness: ‘No, it was just as I said before, the 
Canadian Certificates were for our records. .. .’ 


“Presiding Officer Slater: ‘But in this particular case the 
fact that you didn’t have the certificates, did that hurt you 
in any way?’ 


“The Witness: ‘No, it didn’t.” 
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The second breach charged to complainant was the shipping 
of 16,000 pounds of berries in 20-pound cartons, rather than in 
30-pound cartons, as required by the contract. Complainant did, 
in fact, breach the contract in this manner, but as in the case of 
the Canadian certificates of inspection, the breach was appar- 
ently immaterial to respondent. On the contrary, respondent not 
only appears to have waived the breach in this respect, but seems 
actually to have approved thereof, since in its telegram of April 
18, 1960, to complainant it requested complainant to ship 60,000 
pounds of berries in 20-pound cartons, on the modified contract 
of March 11. 


The third breach attributable to complainant was its failure 
to bill the truckload of berries to itself rather than to respond- 
ent as provided in the agreement between the parties. Respond- 
ent contends that complainant’s breach in this respect caused 
stcrage charges to accrue against respondent rather than com- 
plainant, as would have been the case had the berries been billed 
to complainant as agreed. At the oral hearing complainant’s 
president, Oscar Rudnick, stated that the shipment was sent to 
respondent as a sample and was billed to respondent so that it 
(respondent) might have quick and easy access to the berries 
for purposes of inspection, without being required to pay a draft 
to do so. In addition, Rudnick pointed out that this was an f.o.b. 
sale and therefore all charges, including freight and storage, 
would in any case have been payable by respondent upon ac- 
ceptance of the load. 


We have carefully reviewed the record concerning these 
breaches of contract by complainant, as set forth above, and con- 
clude that the first two breaches were immaterial and resulted 
in no damage to respondent. We further conclude, with respect to 
the third breach, that there is no evidence to show that com- 
plainant was to be liable for any storage charges on the berries 
at contract destination, regardless of how they were billed, pro- 
vided the berries were accepted by respondent, as they were; and 
that complainant’s action, in billing the berries to respondent, in 
breach of contract, was intended to be and actually was a con- 
venience and a benefit to respondent. Accordingly, in the absence 
of any proof of damages, respondent owes complainant the con- 
tract price of the berries, or $7,227.50. 

Respondent apparently takes the position, however, that the 


payment of the contract purchase price of the truckload of ber- 
ries was not due until complainant had shipped the remainder 
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of the berries called for in the first contract to respondent. Re- 
spondent further alleges, in its counterclaim, that complainant’s 
failure to ship the balance of the berries called for in the first 
contract, and its failure to ship any of the berries required by 
the terms of the second contract, was a breach of such contracts 
between the parties, whereby respondent sustained damages 
totaling $4,963.75. In computing these damages, respondent al- 
leges that the f.o.b. contract price of the berries was 2414¢ per 
pound, whereas the market price at the time that delivery should 
have been made was 27¢ per pound, f.o.b. Eastern origins, or a 
difference of 234¢ per pound for 180,500 pounds of berries that 
should have been, but were not, delivered by complainant under 
the contracts. 


Complainant contends, in substance, that payment by respond- 
ent for the truckload of berries received and accepted by re- 
spondent was a condition precedent to any further deliveries, and 
that respondent’s failure in making payment therefor relieved 
complainant of any duty in regard to making further deliveries 
under the contracts. We agree with complainant and conclude 
that respondent’s failure to pay the contract price for the truck- 
load of berries which it accepted from complainant was a ma- 
terial breach which excused complainant from any further per- 
formance under this contract. We further conclude that shipment 
under the contract of March 24, was to have been at respondent’s 
direction and order; that respondent gave no directions or orders 
to complainant for shipment under this contract; and that re- 
spondent is therefore in no position to allege a breach on the 
part of complainant for not shipping berries under this contract 
under such circumstances. 

The agreed contract price of the truckload of berries accepted 
by respondent was $7,227.50, no part of which has been paid. 
Respondent’s failure in making such payment is in violation’ of 
section 2 of the act, for which reparation should be awarded, 
with interest. 

ORDER 

Within 30 days from the date of this order, respondent shalh 
pay to complainant, as reparation, $7,227.50, with interest there- 
on at the rate of 5 percent per annum from May 1, 1960, until paid. 

The counterclaim is dismissed. 


Copies hereof shall be served upon the parties and the facts 
herein shall be published. 
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(No. 7825) 


CHRISTIAN & COCKRILL v. EDWARD PITscH. PACA Docket No. 
8556. Decided June 13, 1962. 


Breach of Warranty—Damages—Dismissal 


It is concluded that there was a breach of the warranty of suitable shipping 
condition on the part of complainant and that, sinae the amount of 
damages suffered by respondent equals the amount claimed by com- 
plainant, the complaint is dismissed. 

Complainant pro se. Mr. Gary C. Hoffman, of Sparta, Michigan, for re- 
spondent. Mr. Frederick W. Woodley, Presiding Officer. 


Deeision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on July 18, 1961. In the 
formal complaint filed September 5, 1961, complainant seeks an 
award of reparation in the amount of $652.43, which is alleged 
to be the balance of the purchase price of a truckload of water- 
melons sold to respondent on June 23, 1961. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on October 2, 1961. A 
copy of the report of investigation and a copy of the complaint 
were served upon respondent on the same day. 


Respondent filed an answer on October 23, 1961, in which the 
purchase from complainant is admitted. Respondent alleges that 
there was a material breach of the contract by complainant in 
that the melons were not in suitable shipping condition when 
shipped; that he sold the melons and paid net proceeds of $75.90 
to complainant; and that he sustained an actual loss of $159.74 
on the transaction. Respondent asks that the complaint be dis- 
missed. 


Neither party requested an oral hearing and the shortened 
method of procedure was followed in accordance with section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant to this 
procedure, complainant adopted its verified complaint and at- 
tached exhibits as its opening statement, and respondent adopted 
his verified answer and exhibits as his answering statement. Com- 
plainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant is a partnership composed of F. A. Cockrill, 
Dolly R. Cockrill and Wynne Supply Co., Inc., doing business as 
Christian & Cockrill, whose address is Post Office Box 256, Mc- 
Intosh, Florida. 


2. Respondent is an individual, Edward Pitsch, whose address 
is Route 1, 6087 Bristol Avenue, N. W., Comstock Park, Michi- 
gan. At the time of the transaction involved herein, respondent 
was licensed under the act. 


38. On June 19, 1961, in the course of interstate commerce, 
complainant sold to respondent 1,816 Charleston Grey water- 
melons, U.S. No. 1, 18 pound average, “Good Red Cutter,” weigh- 
ing 32,370 net pounds, at $2.25 per hundredweight, f.o.b. Archer, 
Florida. The contract further provided that the melons were to 
be shipped to Michigan by the buyer’s truck and complainant was 
to advance to the driver $35. The contract was negotiated by a 
broker, S. B. Davis Co., Grand Rapids, Michigan. The broker is- 
sued a standard memorandum of sale showing the agreed terms 
of sale and sent copies to both parties. 


4. On June 23, 1961, complainant loaded 1,816 melons on a 
truck furnished by respondent. A Federal inspection of the load 
was made that day, beginning at 1:30 p.m., and ending at 6:45 
p.m., and the melons were certified as averaging not less than 18 
pounds and grading U.S. No. 1, with no decay. 


5. The melons were shipped from Archer, Florida, at 8 p.m., 
June 23. Pursuant to respondent’s instructions, the truck went to 
Mart Groen Company, Traverse City, Michigan, where it ar- 
rived on Monday, June 26, 1961. On June 26 or 27, the customer 
complained to respondent about the condition of the melons. This 
complaint was relayed to the broker who advised complainant 
on June 27. In response, complainant told the broker it would 
grant an allowance of $50 or, if respondent obtained a Federal 
inspection, complainant would consider a reasonable adjustment. 
The broker so advised respondent. 


6. On the morning of June 28, respondent applied for a Fed- 
eral inspection which was made at 5:40 p.m., that same day. The 
certificate reads as follows: 


“Condition of equipment: Mechanical unit not running. 
Front vent door open. Floor padded with straw. 
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“Products inspected: Watermelons (Long, Gray Color) 


rill, in bulk. Applicant states 1030 remain. 

ig “Condition of load: Semi-Trailer partly unloaded, loaded 

- intact to side door lengthwise 11 to 12 rows, 8 layers. 
About 100 melons set aside in rear of trailer from rear 

28S doors to near side door. 

= “Condition: Set aside melons in rear of trailer: Nearly all 

- melons show Anthracnose Rot in various stages. 
“Remainder of melons in intact portion of load: Melons 

on dull in appearance and mostly showing Anthracnose, in- 

“a cluding many of which show various types of decay, mostly 

r Anthracnose Rot and Stem End Rot in early stages, many 

ze in advanced stages. 


“Remarks: Inspection and certificate restricted to that 








for the purchase price, plus the advance, or a total of $763.33. 
Complainant received from respondent the net proceeds of 
$75.90, plus the $35 advanced to the driver, leaving an unpaid 


balance of $652.43. 


9. The formal complaint was filed on September 5, 1961, 
which was within 9 months after the alleged cause of action 


accrued. 


aS 
a portion of load remaining in trailer at time of inspection 
S- and at applicant’s request to condition only. Unable to 
1S determine grade account condition factors.” 

7. Respondent disposed of the melons and sent complainant 
a the following accounting dated July 31, 1961, together with a 
dd check for $75.90: 
5 “950 melons @ $.50 $475.00 
8 407“ @ .20 81.40 

@ .10 5.00 

’ 400 dumped $561.40 Total Sales 
9 485.50 Freight 
$ 75.90 = 
8. On June 24, 1961, complainant sent respondent an invoice 


CONCLUSIONS 


There is no dispute between the parties as to the terms of the 
contract set forth in the broker’s memorandum of sale or that 
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respondent accepted and disposed of the watermelons following 
arrival of the shipment in Michigan. While respondent in his 
answer denies that the watermelons shipped were of the quality 
and grade specified in the contract, the certificate of the Federal 
inspection made at the time of loading states that the melons 
were U.S. No. 1 grade at that time. 


Since respondent accepted the shipment on arrival at Traverse 
City, Michigan, he is liable for the agreed price, less the damages 
he can prove were sustained by reason of any breach of contract 
on the part of complainant. The burden of proving both the 
breach and damages rests upon respondent. It is respondent’s 
contention that the melons were not in suitable shipping condi- 
tion when shipped and, therefore, he is not liable for any amount 
in excess of the net proceeds already paid to complainant. 


As stated in the broker’s memorandum of sale, the contract was 
on an f.o.b. basis. In section 46.41(i) of the regulations (7 CFR 
47.41(i)), the term “F.o.b.” is defined to mean that the produce 
quoted or sold is to be placed free on board the boat, car, or 
other agency of the through land transportation at shipping 
point in suitable shipping condition. The term “Suitable shipping 
condition” is defined in section 47.41(j) to mean that the com- 
modity, at the time of billing, is in a condition which, if the 
shipment is handled under normal transportation service and 
conditions, will assure delivery without abnormal deterioration 
at the specified destination. Incidentally, both of these definitions 
are printed on the reverse side of the broker’s memorandum of 
sale which was sent to the parties. 


The broker’s memorandum of sale provided for shipment of 
the melons to Michigan without specifying a particular city or 
town and the melons were actually shipped by respondent to a 
prospective customer in Traverse City, Michigan. The evidence 
indicates that the transportation service and conditions enroute 
from Florida to Traverse City were normal and it is not con- 
tended otherwise. The truck left Archer, Florida, at 8 p.m., June 
23, and arrived at Traverse City some time on June 26, which 
seems to be a reasonable transit period in view of the distance 
involved. The customer at Traverse City removed some of the 
melons and complained to respondent concerning the condition of 
the watermelons. According to respondent, he notified the broker 
of this complaint and was advised to get a Federal inspection. In 
a letter to the Department dated July 15, 1961, complainant 
stated as follows: 





ng 
Lis 
ty 
‘al 


ns 


se 
eS 
ct 
1e 


x 
it 


Cn a a a a: ee. ae ae 





CHRISTIAN & COCKRILL v. PITSCH 607 
Cite as 21 A.D. 603 


“On.Tuesday afternoon June 27, 1961, Mr. Mike Sessions, 
of the Davis Company, phoned our office and advised us 
that the truck arrived Monday morning and that in mak- 
ing deliveries they had discovered trouble in the load. Mr. 
Sessions further stated that he had seen the truck of 
melons and there were approximately 500 to 600 melons 
remaining on the truck (Tuesday afternoon June 27, 
1961) and there was considerable damage showing in the 
remaining melons. Mr. Sessions asked if we would pro- 
tect Mr. Pitsch on any loss on this load of melons. We ad- 
vised Mr. Sessions that we were of the opinion that com- 
plaint should have been filed within twenty-four (24) 
hours of arrival and that too many melons had been re- 
moved from the truck. We further advised Mr. Sessions 
that we would grant a $50.00 allowance without re- 
inspection; and even though they were late in filing com- 
plaint and over half the melons delivered. If they would 
have the melons re-inspected we would try to work out a 
reasonable allowance. 


Respondent applied for a Federal inspection at 10:30 a.m., 
June 28, at the nearest office in Detroit, Michigan, and a Fed- 
2ral inspector from there made the inspection at 5:40 p.m., that 
same day. The inspection covered 1,030 melons remaining in the 
truck at that time. The certificate states that nearly all of the 
approximately 100 melons in the rear of the trailer showed 
Anthracnose Rot in various stages and of the other melons, 
mostly showed Anthracnose disease, together with Anthracnose 
Rot and Stem End Rot. Many of those with decay were in ad- 
vanced stages. In the parlance of the inspection service the words 
“nearly all’? denote 95% or more, the word “mostly” means 55% 
to 90%, and “many” means 25% to 45%. As appears from vari- 
ous letters written by the Regulatory Division to complainant 
during the investigation of the informal complaint, which letters 
are attached to the formal complaint, Anthracnose is a disease 
of field origin and is one of the worst of those affecting water- 
melons. See U.S.D.A. Miscellaneous Publication No. 292, Market 
Disease of Fruits & Vegetables: Crucifiers and Cucurbits,” June 
1938, page 58, and U.S.D.A. Agriculture Handbook No. 184, Sep- 
tember 1961, page 38. It also appears from these letters that, 
according to the inspector, the Anthracnose appeared on the 
melons in spots ranging in size from approximately 14 inch in 
diameter to the size of a dime, scattered over all parts of the 
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melons. It was also pointed out that Charleston Grey is a variety 
of melons which is considered resistant to Anthracnose disease 
but is not immune. 


A Federal inspection was not made of the other 786 melons 
and, therefore, it is unknown whether any of these melons 
showed Anthracnose. But even if these melons were not so af- 
fected, on the basis of the condition of the 1,030 melons in- 
spected, it is concluded that the load of watermelons was ab- 
normally deteriorated on arrival and, therefore, complainant 
breached the warranty of suitable shipping condition. 


Complainant argues that 73 other loads of watermelons from 
the same grower were shipped to various points in the United 
States and Canada, and that no complaint as to these exceeded 
$100. Such evidence has little probative value. A. J. Conroy, Inc. 
v. Weyl-Zuckerman & Co., 39 F. Supp. 784 (N.D. Calif.), 1941; 
Wesco Foods Company V. Jerome Kantro Company, 15 A.D. 499. 
The fact remains that the load in question was seriously affected 
by Anthracnose. Complainant also argues that prior to the in- 
spection someone may have removed the good melons in the truck 
and replaced them with melons of poor quality. While this is 
possible, it is highly improbable. Complainant has submitted no 
convincing evidence of such substitution. 


The remaining question concerns the damages sustained by ré- 
spondent as a result of the breach. The general measure of dam- 
ages is the difference between the market value of watermelons 
if they had been as warranted and the market value of the melons 
received. The best evidence of the market value of melons meeting 
the requirements of the contract is the f.o.b. price, plus freight, 
or a total of $1,213.83. Respondent states that the melons re- 
ceived from complainant were disposed of for gross proceeds of 
$561.40. In addition to respondent’s accounting dated July31, 
1961 (Finding of Fact No. 7), respondent has submitted three 
sales tickets or receipts showing 950 melons sold to Mart Groen 
Company on June 28 at 50 cents each, 407 “spected”’ melons sold 
on June 29 for 20 cents each, and 385 melons dumped on June 
29 and 30. In view of the condition of the melons, we are satis- 
fied that the melons were promptly and properly disposed of for 
gross proceeds of $561.40. Subtracting this amount from the 
value of melons if as warranted, leaves $652.43. Since this equals 
the amount claimed by complainant, the complaint should be dis- 
missed. 
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ORDER 
The complaint is hereby dismissed. 


Copies hereof shall be served upon the parties. 


(No. 7826) 


Ross DEAL v. MUNSON PRODUCE COMPANY, AND MUNSON PRO- 
DUCE COMPANY v. ROSS DEAL. PACA Dockets No. 8389 and 
No. 8390. Decided June 14, 1962. 


Petition for Reconsideration—Dismissal 


The order of April 23, 1962, is supported by the facts and the law applicable 
thereto, and the petition for reconsideration is dismissed.. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


These are reparation proceedings under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In an order dated April 23, 1962, covering both proceed- 
ings, Ross Deal was awarded reparation in the amount of 
$1,581.01, with interest. A copy of this order was served upon 
Marion Thomas Munson, doing business as Munson Produce 
Company. On April 27, 1962, a letter was received by the De- 
partment from Munson which was accepted for filing as a peti- 
tion for reconsideration. Pursuant to section 47.24(a) of the 
rules of practice (7 CFR 47.24(a)), the order of April 23, 1962, 
was automatically stayed pending final action on the petition. 


The contention of Munson in his petition, as it was in his 
answer to the formal complaint in PACA Docket No. 8389, is 
that he purchased the seven loads of watermelons from Ross 
Deal for the account of Hybel’s Produce Company and not for 
himself and, therefore, he is not liable for such melons. In the 
order of April 23, 1962, it was stated that Deal and one of his 
employees testified that Munson promised to pay for these 
melons. Munson did not appear at the oral hearing held in this 
proceeding, although given ample notice of such hearing, and 
presented no evidence to support his position. Under these cir- 
cumstances, the only conclusion warranted by the evidence was 
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the one stated in the prior order, that is, Munson was the pur- 
chaser. 


Upon reconsideration, it is our opinion that the order of April 
23, 1962, is supported by the facts and the law applicable thereto. 
Accordingly, the petition for reconsideration is dismissed with- 
out prior service upon Ross Deal and the order of April 23, 1962, 
is hereby reinstated. The reparation awarded in that order shall 
be paid within 30 days from the date of the order herein. 


The facts shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7827) 


FARMERS SUPPLY & DISTRIBUTING CO. v. EDWARD PITSCH. PACA 
Docket No. 8575. Decided June 14, 1962. 


New Agreement—Counterclaim—Loss 


It is concluded that the parties entered into a new agreement in which 
complainant was to protect respondent from any loss in connection 
with this transaction. Complainant is ordered to pay respondent, as 
reparation, the amount of $135.60. 


Complainant pro se. Mr. Gary C. Hoffman, of Sparta, Michigan, for re- 
spondent. Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on August 4, 1960. The 
formal complaint was filed on August 28, 1961. Complainant re- 
quests an award of reparation in the sum of $441.99, which is 
alleged to be due from respondent in connection with the sale by 
complainant to respondent of a load of watermelons in June 
1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on September 29, 1961. A 
copy of the formal complaint and a copy of the report of investi- 
gation were served upon respondent on September 28, 1961. Re- 
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spondent filed an answer to the formal complaint on October 17, 
1961, denying liability in connection with this transaction and 
asserting a counterclaim in the sum of $202 against complainant. 


Since the amount claimed herein as damages does not exceed 
$500, the issues are decided in accordance with the shortened 
procedure provided in section 47.20 of the rules of practice (7 
CFR 47.20). Pursuant thereto, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, Arthur L. Carter, doing 
business as Farmers Supply & Distributing Co., whose address is 
Post Office Box 604, Hempstead, Texas. At the time of the trans- 
action involved herein, complainant was licensed under the act. 


2. Respondent is an individual, Edward Pitsch, whose address 
is 6087 Bristol Avenue, Comstock Park, Michigan. At the time 
of the transaction involved herein, respondent was licensed under 
the act. 


3. On June 14, 1960, in the course of interstate commerce, 
complainant sold to respondent, through a broker, S. B. Davis 
Co., of Grand Rapids, Michigan, one truckload, or 34,040 pounds, 
of Charleston Grey watermelons, 1424 count, 24-pound average, 
U.S. No. 1 grade, at an agreed contract price of $1.75 per hun- 
dredweight, f.o.b. Hebbronville, Texas. The broker issued a 
standard memorandum of sale in connection with this transac- 
tion, which included these terms of the contract. 


4. Pursuant to the contract set forth above, complainant, on 
June 14, 1960, shipped 1,424 watermelons, averaging 24 pounds 
per melon, from Hebbronville, Texas, to respondent at Comstock 
Park, Michigan, in a tractor-trailer truck supplied by respondent. 
At the time of shipping the melons, complainant, at respondent’s 
request, advanced the driver of the truck $25, which has not 
been repaid by respondent. 


5. The shipment arrived at contract destination on Saturday, 
June 18, 1960. Respondent, on the same day, telephoned the 
broker and made complaint regarding the melons. The broker 
advised respondent to procure a Federal inspection of the melons 
as soon as possible and that he (the broker) would advise com- 
plainant of the arrival condition of the load. 
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6. On Monday, June 20, the broker sent the following tele- 
gram to complainant: 


“PITSCH TRUCK ARRIVED SATURDAY SHOWING 
OVERRIPE AND POOR COLOR. SECURING FED- 
ERAL INSPECTION WILL ADVISE LATER.” 


7. Application for Federal inspection of the melons was made 
by respondent to the nearest Federal inspection station, at De- 
troit, Michigan, on Monday morning, June 20, 1960. The Federal 
inspection was made at Comstock Park, Michigan, at 7:15 a.m. 
the following day, June 21, 1960. The results of that inspection, 
in relevant part, are as follows: 


“Products Inspected: WATERMELONS (Long, gray 
type) ... Applicant states approximately 1300 melons 
remaining. 


“Condition of Load: Trailer partly unloaded... . 


“Condition: Approximately 30% damage by greenish 
yellow sunburn, including 10% serious damage by golden 
yellow sunburn; 9% damage by bruising; 5% damage 
by dark, discolored, rubbed, scuffed and/or scarred 
areas occurring on sides; each mostly occurring in 3 
lower layers, some scattered throughout load; 3% decay 
chiefly Stem End Rot, generally advanced stages. Re- 
mainder firm and bright to fairly bright, mostly fairly 
bright in appearance. 


“Grade: Meets quality requirements but fails to grade 
U.S. No. 1 only account condition.” 


8. On June 21, 1960, after learning the results of the Fed- 
eral inspection made of the melons on the morning of that day, 
the broker telephoned complainant and relayed the inspection re- 
sults to him. Upon receipt of this information, complainant 
agreed to protect respondent against loss resulting from re- 
spondent’s acceptance of the shipment. 


9. Respondent accepted the melons, subject to the protection 
agreement set forth above, and resold same for total gross pro- 
ceeds of $350, which was $160.60 less than the freight charges 
of $516.60 incurred by respondent in connection with the f.o.b. 
shipment. 
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10. Complainant filed an informal complaint on August 4, 
1960, which was within 9 months after complainant’s alleged 
cause of action accrued. 


CONCLUSIONS 


The parties agree that upon arrival of the melons at contract 
destination, and upon receipt of notice by complainant that re- 
spondent was dissatisfied with the shipment, a new agreement 
was negotiated by the broker on behalf of the parties concerning 
an adjustment in the invoice price. The parties, however, are in 
conflict concerning the details of the agreement. Complainant 
contends that respondent, in the new agreement, was granted 
an initial reduction in the invoice price of 25¢ per hundred- 
weight, and that at a later date this agreement was changed 
to allow respondent a reduction of 30% of the invoice price, 
which was an increase over the earlier allowance. Respondent, 
however, takes the position, in which he is fully supported by 
the broker, that complainant was to save respondent from all 
loss connected with this shipment, provided respondent accepted 
same at destination. 


We have considered the evidence and we are of the opinion, 
and do hereby conclude, that complainant agreed to protect re- 
spondent from loss sustained in connection with this transaction. 
The burden of proving such losses, and the extent of same, rests 
upon respondent. 


Respondent, in this connection, alleges in his answer that he 
resold the load of melons in question for gross proceeds of $350, 
and that he sustained a loss of $202, consisting of inspection 
costs of $41.40, and the difference, $160.60, between the freight 
charges of $510.60 and the gross proceeds realized on the load 
of $350. The allegation with respect to the resale is supported 
by affidavits attached to the answer which are signed, respective- 
ly, by respondent, by Mark Groen, to whom the resale was pur- 
portedly made, and by an employee of respondent, Clarence 
Pitsch, who made the delivery to Groen. The affidavits, as well 
as respondent’s answer, are a part of the evidence comprising 
respondent’s answering statement. 


In reviewing the evidence before us in this proceeding, and 
more particularly in evaluating the sworn statements of respond- 
ent and his two witnesses in connection with the alleged resale 
to Groen, as set forth in the answering statement, we conclude 
that this load of melons was sold to Groen by respondent for 
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total gross proceeds of $350. We also conclude that respondent’s 
freight costs were $510.60, or $160.60 more than the total gross 
proceeds of $350 realized on the resale. Under the protection 
agreement entered into by the parties, respondent is entitled to 
recover from complainant this amount, $160.60, Samuel S. Vener 
Company V. McCaffrey Bros. Co. and/or Zimmerman Brothers, 
15 A.D. 405, less $25 advanced to respondent’s driver by com- 
plainant and still unpaid by respondent, leaving a balance due 
respondent from complainant of $135.60. The inspection charges 
are not allowed, however, since this is a cost of securing evidence 
and does not appear to have been covered by the protection 
agreement. Complainant’s failure to pay this amount, $135.60, to 
respondent is in violation of section 2 of the act, for which 
reparation, with interest, should be awarded. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay to respondent, as reparation, the sum of $135.60, with inter- 
est thereon at the rate of 5 percent per annum from July 1, 1960. 


This order shall be published, and copies hereof served upon 
the parties. 


(No. 7828) 


EASTERN PRODUCE DISTRIBUTORS, INC. v. SAWYER FRUIT, VEGE- 
TABLE & COLD STORAGE Co. PACA Docket No. 8165. Decided 
June 18, 1962. 


Failure to Sustain Burden of Proof—Dismissal - 


Since complainant failed to prove that respondent’s rejection of the ship- 
ments was without reasonable cause, the complaint is dismissed. 


Mr. Abel DiSalick, of Montreal, Canada, for complainant. Mr. Daniel D. 
Hesslin, of Manistee, Michigan, for respondent. Mr. Edward A. Slater, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 





0c khlUretk,lC MDC eh,lCUMlCUttlC tl(i A lC A UlC(iC RCO 


EASTERN PRODUCE DIST’RS v. SAWYER FRUIT 615 
Cite as 21 A.D. 614 


tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on September 3, 1959, 
and the formal complaint was filed on June 2, 1960. Complainant 
alleges that on or about August 6, 1959, it sold and shipped to 
respondent five truckloads of Canadian blueberries for a total 
price of $25,748.40, delivered Bear Lake, Michigan; and that on 
or about August 14, 1959, it sold to respondent another five 
truckloads of Canadian blueberries for a total price of $24,397.80, 
delivered Bear Lake. Complainant alleges further that four 
truckloads of berries meeting contract specifications were ten- 
dered to respondent under the first contract but respondent re- 
jected them; that respondent refused to order shipment of the 
remaining loads; and that complainant resold the 10 loads and 
sustained damages of $3,947.02. 


On September 6, 1960, a copy of the report of investigation 
prepared by the Dapartment and a copy of the formal complaint 
were served upon respondent. A copy of the report of investiga- 
tion was served upon complainant on September 12, 1960. 


Respondent filed an answer on October 3, 1960, alleging that 
the four truckloads of blueberries tendered by complainant were 
not in satisfactory condition and that, hence, it is not liable 
under the contracts. Respondent requested an oral hearing. 


An oral hearing was held at Manistee, Michigan, on October 
5, 1961. Complainant was not represented at the hearing, but the 
depositions of Jean Beauregard, Louis Muchnik, M. N. Quenne- 
ville, and Maurice Weiss were received in evidence on its be- 
half. Freda Baldaccini, Russell Bowling, and Wayne Burley testi- 
fied for respondent and the deposition of R. J. Tomlinson, Jr., 
was received in evidence on its behalf. Briefs were filed by both 
parties. 

FINDINGS OF FACT 


1. Complainant, Eastern Produce Distributors, Inc., is a cor- 
poration, whose address is 63-64 Marche Bonsecours, Montreal, 
Canada. 


2. Respondent, Sawyer Fruit, Vegetable & Cold Storage Co., 
is a corporation, whose address is Post Office Box 176, Bear 
Lake, Michigan. At the time of the transactions involved herein, 
respondent was licensed under the act. 


3. On or about August 6, 1959, in the course of foreign com- 
merce, complainant contracted to sell to respondent five loads of 
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fresh Canadian field-run blueberries, 1959 crop, from Lake St. 
John area, Quebec, at $4.30 per lug, delivered Bear Lake, Michi- 
gan. The contract further specified that shipment was to be made 
the next week by rail or truck at complainant’s option and that 
arrival in satisfactory condition was guaranteed by complainant. 
The contract was negotiated by Weiss Brokerage Company of 
Chicago, Illinois. 


4, On or about August 14, 1959, in the course of foreign 
commerce, complainant contracted to sell to respondent five loads 
of fresh Canadian field-run blueberries, 1959 crop, from Lake St. 
John area, Quebec, at $4.20 per lug, delivered Bear Lake, Michi- 
gan. The contract further specified that shipment was to be made 
the next week by truck; that arrival in satisfactory condition 
was guaranteed by complainant; and that the contract was sub- 
ject to examination and approval of the first load delivered Mon- 
day, August 17, under the contract of August 6, 1959. This con- 
tract was also negotiated by Weiss Brokerage Company. 


5. Pursuant to the contract of August 6, 1959, on or about 
August 14, 1959, complainant loaded 5,988 lugs of fresh Can- 


adian field-run blueberries on five non-refrigerated trucks for 
shipment to respondent at Bear Lake. One of the trucks, carrying 
1,179 lugs, broke down enroute to Bear Lake. The other four, 
carrying 4,809 lugs, arrived at Bear Lake on or about Tuesday, 
August 18, 1959. The invoice price of the four loads of blue- 
berries was $20,678.70. 


6. On or about August 18, 1959, three agents of respondent 
inspected blueberries from the four truckloads and found them to 
be heated, bleeding, and soft. On the same day, the Processed 
Foods Inspector of the U. S. Department of Agriculture assigned 
to respondent’s plant inspected blueberries from one of the four 
truckloads. He found them to be moldy and in a heated condition 
and so informed Gust Baldaccini, president of respondent cor- 
poration. 


7. On or about August 18, 1959, respondent wired complain- 
ant that the tendered blueberries were rejected because of leak- 
ers, decay, and heated condition. Respondent also refused to order 
shipment of the remaining loads contracted for. Complainant 
resold the berries elsewhere. 


8. Respondent has paid no part of the contract price for the 
blueberries under either contract. 
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9. The informal complaint was filed on September 3, 1959, 


which was within 9 months after the alleged causes of action 
accrued. 


CONCLUSIONS 


The contract of August 6, 1959, for five loads of blueberries 
provides that “Shipper guarantees arrival in satisfactory condi- 
tion.” This same term appears in the contract of August 14, 1959, 
with the added condition that the blueberries are subject to ex- 
amination and approval of first load being delivered August 17, 
under the contract of August 6. No grade is specified in the con- 
tracts. It appears to be respondent’s position that the quoted 
term of the first contract meant that the tendered blueberries 
should be satisfactory to respondent after the exercise of its 
honest judgment. This interpretation is supported by the use of 
the word “approval” in the second contract. Thus, respondent 
had a right to reject the loads under the first contract provided 
such rejection was not arbitrary or capricious. And if it exer- 
cised this right, it is not liable to complainant under either con- 
tract. See Joseph Northwest v. Walling, Inc., 19 A.D. 78. 


To prove that respondent’s rejection of the blueberries ten- 
dered under the first contract on August 18, 1959, was without 
reasonable cause, complainant presented evidence of their con- 
dition before, on, and after arrival. It established that on or 
about August 14, 1959, at shipping point the four truckloads of 
blueberries were approved by inspectors of the Quebec Depart- 
ment of Agriculture and that on or about August 17, upon entry 
into the United States, the truckloads were found to be in a 
condition satisfactory to the U.S. Food and Drug Administra- 
tion, 


On August 18 at Bear Lake, one of the truck drivers who 
checked the unloading of the rejected shipments found most of 
the blueberries to be in good condition. This is evidenced by an 
unsworn statement of the driver dated September 1, 1959, which 
reads, in part, as follows: 


“T have checked the unloading of each truck at Bear Lake 
which have been stored at Northern Cold Storage, Bear 
Lake, to protect the goods which were on board and had 
to make trucks empty and found the Blueberries in good 
condition as follows: 
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Melburn Trucks: 
Load on Harold Robbins, Driver, in perfect condition; 
Load on Bill Winsitt, Driver, in perfect condition; 


Load on Larry Riddel, Driver, in good condition; 
except about 70-80 boxes wet; 


Load on Ron Barron, Driver, in good condition; 
except about 70-80 boxes wet; 


“The wet boxes were standing above the tandems hence 
their condition was not as good as others.” 


On or about August 23, 1959, Maurice Weiss, the broker, and 
Louis Muchnik, representing complainant, both of whom were 
experienced in the blueberry business, inspected several lugs of 
the rejected blueberries then in frozen form in cold storage in 
Bear Lake. In a letter dated May 23, 1960, to complainant, Weiss 
said that the lugs in two of the truckloads showed no juice stains, 
the third showed about 10 to 15%, and the fourth about 50% 
stains. He said that the shipment could be used without difficulty. 
Muchnik wrote a letter to complainant dated May 24, 1960, in 
which he said that the blueberries in all the lugs were in good 
condition. He reasserts this in his deposition. Complainant es- 
tablished that on February 11, 1960, the rejected blueberries still 
in storage at Bear Lake, except for 450 lugs, were sold for five 
cents per lug more than original sale, with transportation to 
destination supplied by the buyer. 


In its defense, respondent presented evidence that the blue- 
berries were in an unsatisfactory condition. At the oral hearing, 
Mrs. Freda Baldaccini, vice president and secretary of respondent, 
testified that in their plant blueberries are frozen in 30-pound 
tins and are under constant Federal inspection, that she in- 
spected samples of blueberries from the four trucks upon their 
arrival at Bear Lake on August 18 and that the blueberries had 
a strong smell and were heated and bleeding. Her testimony was 
substantially corroborated, except as to odor, by Russell Bowling, 
respondent’s foreman, and Wayne Burley, respondent’s cold stor- 
age manager. R. J. Tomlinson, Jr., Processed Foods Inspector, 
U. S. Department of Agriculture, assigned to respondent’s plant 
and on duty on August 18, 1959, testified by deposition that at 
respondent’s request he inspected one truckload of the blueberries 
in dispute on the day it arrived. The pertinent testimony is as 


follows: 
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“Q. Did you examine and inspect four loads of blue- 
berries that arrived from Eastern Produce Distributors, 
Inc., which had been shipped to Sawyer Fruit, Vege- 
table & Cold Storage Company? 


A. At the request of Mr. Gust Baldaccini, I examined 
one carload of blueberries. The berries were in such 
poor condition that Mr. Baldaccini did not request a 
Score Sheet or Certificate. 


Q. If you examined said blueberries, do you recall how 
long after the arrival of same before you examined said 
blueberries? 


A. The car of blueberries arrived in the morning and I 
examined them in the afternoon, the same day. 


Q. When you examined and inspected said blueberries, 
what was the condition of said blueberries? 


A. They were in a very heated condition. 


Q. Did you discuss the condition of said blueberries 
with Mr. Baldaccini or Mrs. Baldaccini? 


A. Yes, with Mr. Baldaccini. 
Q. What means did you use to inspect said blueberries? 


A. United States Department of Agriculture Method 
for Extraction of Insects from Canned or Frozen Cane 
Berries—dated June 1, 1958. Also, mold counts before 
and after processing— we attempted to process some of 
these blueberries to see if they could be cleaned up. 
After processing, the counts were still too high to allow 
USDA grade. 


Q. Were said blueberries in a heated condition? 
A. Yes. 


Q. If said blueberries had been shipped to you, would 
you have accepted same? 
A. No. 


Q. In your opinion was Sawyer Fruit, Vegetable & 
Cold Storage Company justified in refusing to accept 
said blueberries? 


A. Yes. 
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Q. If so, upon what basis were they justified in refus- 
ing to accept same? 


A. Due to the heated condition and excessively high 


counts on insects and mold, the berries would not qual- 
ify for a US grade.” 


His testimony on the processing of the sample of rejected blue- 
berries was corroborated by the oral testimony of Mrs. Baldac- 
cini, Mr, Bowling, and Mr. Burley. 


In weighing evidence on the condition of the blueberries on 
arrival, greater significance should be given to the deposition 
testimony of the USDA inspector than to the unsworn statement 
of the truck driver. Moreover, the qualifications of the driver for 
inspecting blueberries are unknown. 


Complainant had the burden of proving that respondent’s re- 
jection of the four loads of berries tendered and its refusal to 
order shipment of the other loads were without reasonable cause. 


After considering the entire record, we conclude that com- 
plainant has failed to sustain this burden by a preponderance of 
the evidence. Accordingly, the complaint should be dismissed. 


ORDER 
The complaint is dismissed. 
The facts shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7829) 


BANANA SUPPLY COMPANY v. BANANA WHOLESALE COMPANY. 
PACA Docket No. 8395. Decided June 19, 1962. 


Acceptance—Counterclaim—Jurisdiction 


It is concluded that the transactions were in foreign commerce and within 
the jurisdiction of the Secretary. Respondent is liable to complainant for 
the balance of the contract price. Respondent’s counterclaim is dismissed. 


Complainant pro se. Mr. Wm. J. Condon, Mercedes, Texas, for respondent. 
Mr. James V. Wright, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on November 17, 1960. The 
formal complaint was filed on March 2, 1961. Complainant re- 
quests an award of reparation in the sum of $476.15, which is 
alleged to be the unpaid purchase price due complainant in con- 
nection with the sale to respondent in July 1960 of two truck- 
loads of bananas. 


A copy of the formal complaint was served upon respondent 
on April 12, 1961. Respondent filed an answer thereto on June 
1, 1961, and amended answer on September 18, 1961. In his an- 
swer, as amended, respondent alleges that he has paid $124.60 to 
complainant on account of the transactions involved herein and 
asserts a counterclaim in the amount of the remaining balance, 
$351.55 in connection with two truckloads of bananas allegedly 
purchased from complainant on some date or dates prior to July 
14, 1960. 


Complainant filed a reply on October 2, 1961, admitting re- 
ceipt of $124.60 paid by respondent in connection with the pur- 
chases set forth in the formal complaint, but denying any knowl- 
edge of the transactions upon which respondent bases his 
counterclaim. 


Since the amount in dispute herein is less than $500, the issues 
are decided under the shortened procedure provided in section 
47.20 of the rules of practice (7 CFR 47.20). Pursuant thereto 
complainant filed an opening statement, respondent filed an an- 
swering statement, and complainant filed a statement in reply. 


FINDINGS OF FACT 


1. Complainant is an individual, R. P. Hernandez, doing busi- 
ness as Banana Supply Company, whose address is Post Office 
Box 123, Brownsville, Texas. At the time of the transactions 
involved herein, complainant was licensed under the act. 


2. Respondent is an individual, Santos Martinez, doing busi- 
ness as Banana Wholesale Company, whose address is Post Of- 
fice Box 95, Mercedes, Texas. At the time of the transactions 
involved herein, respondent was licensed under the act. 


3. On July 14, 1960, in the course of foreign commerce, com- 
plainant sold to respondent 3,290 pounds of bananas, at $5.50 per 
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hundredweight, f.o.b. Brownsville, Texas, for a total price of 
$180.95. The bananas were accepted by respondent and were 
loaded on a truck, supplied by respondent, at Brownsville. 


4. On July 18, 1960, in the course of foreign commerce, com- 
plainant sold to respondent 6,560 pounds of bananas at $4.50 per 
hundredweight, f.o.b. Brownsville Texas, for a total price of 
$295.20. The bananas were accepted by respondent and were 
loaded onto a truck supplied by respondent, at Brownsville. 


5. Respondent has paid complainant $124.60 in connection 
with the transactions set forth in the complaint. 


6. The formal complaint was filed on March 2, 1961, which 
was within 9 months after the causes of action herein arose. 


CONCLUSIONS 


Respondent, in his answer, as amended, alleges that the De- 
partment has no jurisdiction over the transactions set forth -in 
the formal complaint, in that the two loads of bananas forming 
the basis of this action did not move in interstate or foreign com- 
merce. 


The act confers jurisdiction upon the Department with 
respect to transactions involving perishable agricultural com- 
modities in foreign commerce, as well as those in interstate 
commerce. See 7 U.S.C. 499a(3) and (8). Complainant has sub- 
mitted evidence showing that the bananas in question were re- 
ceived from outside the continental United States. We conclude 
that the sale of the bananas was in foreign commerce and there- 
fore within the jurisdiction of the Department under the. act. 


Respondent, in his answer, as amended, admits the contract 
between the parties, as set forth in the formal complaint. Re- 
spondent also admits receiving and accepting the two truckloads 
of bananas which complainant sold to him on July 14 and July 
18, 1960. Respondent denies that he owes any balance to com- 
plainant in connection ‘with these two lots of bananas, however, 
since respondent has a counterclaim against complainant in con- 
nection with two loads of Golden Beauty bananas purchased by 
respondent from complainant on some date or dates prior to July 
14, 1960. Specifically, respondent in his counterclaim alleges that 
he purchased the two truckloads of Golden Beauty bananas from 
complainant during May, June, or early July 1960; that the ban- 
anas were in poor condition; that complainant promised respond- 


b 


— eS eS|hCUme 





BANANA SUPPLY CO. v. BANANA WHOLESALE CO. 623 
Cite as 21 A.D. 620 


ent that he, complainant, would protect respondent from loss if re- 
spondent accepted the two loads of Golden Beauty bananas; that 
respondent did so and incurred losses in excess of the $351.55 
balance claimed by complainant in this proceeding; that respond- 
ent has never been reimbursed by complainant for the losses 
incurred in connection with his acceptance of the two loads of 
Golden Beauty bananas; that these losses more than offset the 
balance allegedly due complainant from respondent in connection 
with the July 14 and July 18 sales; and that respondent, there- 
fore, owes complainant nothing. 

Complainant, replying to the answer and the counterclaim, 
denies selling two truckloads of Golden Beauty bananas to re- 
spondent during May, June, or early July 1960 and denies mak- 
ing any promise whereby he agreed to protect respondent against 
loss. 


Section 6(a) of the act (7 U.S.C. 499f(a)) requires that a 
complaint, to be timely, must be filed within 9 months after the 
cause of action accrues. This requirement is jurisdictional in na- 
ture, so that a failure to observe and meet this requirement de- 
prives the Secretary of jurisdiction under the act. Maggio Bros. 
Los Angeles, Inc. v. J. B. Ruth Sales Corp., 15 A.D. 1263. The 
timely filing of the complaint, however, does not serve to toll the 
statute of limitations with respect to a counterclaim, unless such 
counterclaim arises from the same transaction or transactions as 
does the complaint. Samuel S. Vener Company V. McCaffrey 
Bros. Co. and/or Zimmerman Brothers, 15 A.D. 405. The coun- 
terclaim in this proceeding did not arise from the same trans- 
actions as did the complaint, so that the statute of limitations as 
to the counterclaim was not tolled by the timely filing of the com- 
plaint. Accordingly, the counterclaim, to be timely, is required 
to have been filed within 9 months after respondent’s cause of 
action accrued thereunder. 

It is not clear when the protection-agreement, as alleged in 
the counterclaim, was made between the parties. It is not clear, 
also, when payment under the alleged agreement was due re- 
spondent from complainant. It is difficult, therefore, to deter- 
mine exactly when the alleged cause of action, if any, accrued in 
this case. The burden rests upon respondent, as the moving 
party, to show when his alleged cause of action herein arose, and 
to show also that the counterclaim based thereon was timely filed. 
This he has not done. Accordingly, the counterclaim should be 
dismissed for lack of jurisdiction. 
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The agreed f.o.b. contract price of the two loads of bananas 
sold to respondent by complainant in July 1960 totaled $476.15. 
Complainant has received $124.60 on account from respondent, 
leaving a balance remaining of $351.55. Respondent’s failure to 
pay this sum to complainant is in violation of section 2 of the 
act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shal! 
pay to complainant, as reparation, $351.55, with interest thereon 
at the rate of 5 percent per annum from August 1, 1960, until 
paid. 


The counterclaim is dismissed. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 7830) 


NATIONAL PRODUCE DISTRIBUTORS, INC. v. SMILING JIM POTATO 
COMPANY. PACA Docket No. 8351. Decided June 19, 1962. 


Rejection With Reasonable Cause—Dismissal 


Since the evidence clearly shows that the produce did not meet contract re- 
quirements as to size, respondent was within its rights in rejecting the 
shipment, and the complaint is dismissed. 

Golbus & Golbus, of Chicago, Illinois, for complainant. Messrs. Earl Jay 
Gratz and Robert J. Spiegel, of Philadelphia, Pennsylvania, for re- 
spondent. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). By formal complaint filed on December 21, 1960, complain- 
ant is seeking reparation against respondent in the amount of 
$1,016.03, alleged to be the damage sustained as a result of re- 
spondent’s wrongful rejection of a carload of potatoes sold! to 
respondent in July 1960. 


A copy of the formal complaint, together with a copy of the 
Department’s report of investigation, was served upon respond- 
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ent on March 15, 1961. A copy of the report of investigation was 
served upon complainant’s attorneys on the same date. Copies of 
a supplemental report of investigation were served upon respond- 
ent, attorney on April 27, 1961, and upon complainant’s attorneys 
on April 28, 1961. A second supplemental report of investigation 
was served upon attorneys for both parties on June 29, 1961. 
Respondent filed an answer to the complaint on March 31, 1961, 
denying liability for complainant’s damage and alleging that the 
potatoes in question failed to meet the size requirements of the 
contract. Respondent requested an oral hearing. 


An oral hearing was held at Philadelphia, Pennsylvania, on 
December 7, 1961. Complainant was not present or represented 
at the hearing, but there was received in evidence on behalf of 
complainant the depositions of Dan Rietman and George Murlas. 
Respondent was represented by counsel, and Sol Tredwell ap- 
peared and testified for respondent. 


FINDINGS OF FACT 


1. Complainant, National Produce Distributors, Inc., is a cor- 
poration whose address is P.O. Box 155, Franklin Park, Illinois. 


2. Respondent, Smiling Jim Potato Company, is a corporation 
whose address is 101 East Oregon Avenue, Philadelphia, Pennsyl- 
vania. At the time of the transaction involved herein, respondent 
was licensed under the act. 


3. On or about July 8, 1960, in the course of interstate com- 
merce and by oral contract, complainant sold to respondent a 
carload of U. S. No. 1, 6 to 14 ounce size, Crest Brand Long 
White potatoes, at an agreed price of $7.15 per cwt., delivered 
Philadelphia, Pennsylvania. The agreement between the parties 
provided for routing SFE VIA HOUSTON TPW PRR, so as to 
delay arrival of the car three days. 


4. On July 1, 1960, complainant shipped from loading point 
in the State of California, in car ART 52945, 430 100-lb. bags of 
Crest Brand Long White potatoes. On July 8, 1960, following the 
sale to respondent, car ART 52945 was diverted by complainant 
via Houston to respondent at Philadelphia, Pennsylvania. 


5. Car ART 52945 arrived at Philadelphia on July 15, 1960. 
Respondent requested Federal inspection of the potatoes in this 
car at 9:30 A. M. on that date. The report of the Federal inspec- 
tion was given to respondent at approximately 3:40 P. M. on 
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July 18, 1960. The inspection disclosed, in pertinent part, the 
following: 


Size: Generally ranging from 5 to 14, mostly 6 to 10 
ounces. Undersize and oversize within tolerance. 
From 7 to 11%, average 9% under 6 ounces. 


Grade: U. S. No. 1, 5 to 14 ounces. 


6. At 4:06 P. M., July 18, 1960, respondent sent complainant 
the following telegram: “PFE FEDERAL INSPECTION HERE 
SHOWS NOT 6/14 CAR GRADED FIVE OUNCE SHIPPING 
POINT AND SAME HERE. WILL SETTLE SAME AS OTHER 
6/14.” Shortly thereafter, and prior to 4:50 P. M., the parties 
discussed in a telephone conversation an allowance of $1 per cwt. 
on the carload. Complainant refused to grant such an allowance 
and respondent informed complainant that it was rejecting the 
potatoes. 


7. Thereafter, at 4:50 P. M. on July 18, respondent sent to 
the railroad company a written confirmation of a telephone con- 
versation it had with a representative of the railroad to the effect 
that car ART 52945 was being turned back to the shipper, since 
it did not meet specifications of the contract. At 6:09 P. M. on 
the same date, respondent wired complainant as follows: 


“RETELS THIS TO ADVISE YOU WE REFUSING TO YOU 
PFE 61850 PFE 52945 ACCOUNT NOT WHAT WE PUR- 
CHASED AS YOU MUST HAVE KNOWN FROM SHIPPING 
POINT STANDPOINT.” 


8. On July 22, 1960, complainant diverted car ART 52945 to 
Jersey City, New Jersey, and subsequently diverted the car to 
Joseph Fierman & Son, Inc., in New York City, for disposition. 
Complainant received net proceeds from the resale of the pota- 
toes in car ART 52945 in the amount of $1,107.29. 


9. The formal complaint was filed on December 21, 1960, 
which was within 9 months after accrual of the alleged cause of 
action herein. 

CONCLUSIONS 


The contract terms in this case are not in dispute. It is agreed 
that the contract was for U. S. No. 1 potatoes, 6 to 14 ounces in 
size. Respondent’s president, Sol Tredwell, testified at the hear- 
ing that this was a special size potato which he required for his 
specialized trade. He testified that his customers were mostly pur- 
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veyors who serviced restaurants, and that the size of the potato 
was most important in any purchases he made. Mr. Tredwell 
testified that complainant’s Dan Rietman often called him when 
he had potatoes 6 to 14 ounces in size since he knew that this 
was respondent’s specialty. Inspections made both at shipping 
point and at destination show that the potatoes in car ART 52945 
were not 6 to 14 ounces, but were 5 to 14 ounces, mostly 6 to 
10 ounces, with an average of 9% under 6 ounces. “Mostly” 
means that 55 to 90% of the potatoes in the car were 6 to 10 
ounces. The inspection disclosed a substantial percentage under 
6 ounces. Since the evidence clearly shows that the potatoes did 
not meet contract requirements as to size, respondent was within 
its rights in refusing to accept the potatoes. 


It is complainant’s contention that a timely rejection was not 
made by respondent, that respondent had already accepted the 
shipment by an exercise of dominion over the carload of potatoes, 
and that respondent is liable for the loss sustained by complain- 
ant on a resale of the potatoes. We shall consider first complain- 
ant’s claim that by requesting the car to be routed by way of 
Houston, Texas, in order to delay arrival at Philadelphia three 
days, respondent thereby exercised dominion over the shipment 
which constituted acceptance thereof. There is no merit in this 
theory. This was a delivered sale and complainant was in posses- 
sion of the potatoes until they were delivered at Philadelphia. 
Furthermore, the agreement for the routing of the car was an 
integral part of the contract. The evidence shows that the re- 
spondent purchased six cars of potatoes at the same time, includ- 
ing ART 52945, and did not want all of the shipments to arrive 
at the same time. Complainant’s own witness, Dan Rietman, tes- 
tified by deposition that respondent anticipated its requirements 
and requested the circuitous routing in order to delay arrival 
of this car. Complainant agreed to this and Rietman stated that 
he had routed cars in this manner before. 


We come now to the question of whether respondent made a 
timely rejection of the potatoes. Under the regulations in force 
at the time of the transaction, respondent had one hour after 
receiving the results of the Federal inspection at Philadelphia 
within which to reject the potatoes. The inspection was requested 
and was made on the date of arrival, which was Friday, July 
15. However, due to the fact the potatoes in question had been 
inspected at shipping point, it was necessary for the Inspection 
Service to check on the inspector’s findings at shipping point be- 
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fore they could report to respondent their findings in connection 
with the inspection at Philadelphia on July 15. There was a delay 
in obtaining the information at shipping point, and respondent 
was notified of the inspection results at Philadelphia on Monday, 
July 18, at approximately 3:40 P. M. At 4:06 P. M. respondent 
wired complainant that the potatoes failed to meet requirements 
of the contract as to size, and suggested that they could be han- 
dled if complainant granted the same allowance as allowed on 
another car purchased at the same time which failed to meet size 
requirements of 6 to 14 ounces. At the hearing, respondent’s 
President, Sol Tredwell, testified that a short time after the tele- 
gram was sent at 4:06 P. M., he had a phone conversation with 
Dan Rietman, complainant’s sales manager, in which he told 
Rietman he wanted a dollar per hundred off if he handled the 
potatoes. He testified further that he told Rietman, “If he takes 
it away from me, I will give him a quarter a hundred—for 
nothing—because I can’t use the small potato—6 to 10 ounces.” 
Respondent’s counsel asked Tredwell whether, before the conver- 
sation was over, “Did you indicate to him one way or the other 
as to whether you were accepting or rejecting this carload of 
potatoes?” Tredwell’s answer was, “I told him on the phone I 
was rejecting it—that I’m sending a rejection slip over to the 
railroad right away. Which I did—at 4:50.” In response to ques- 
tions by the Presiding Officer, Tredwell testified that he was 
unable to reach an agreement with the shipper on a compromise 
during the telephone conversation, and that before concluding the 
conversation, he told the shipper that he was rejecting the car. 
The telegram sent by respondent at 6:09 P. M., July 18, con- 
firmed respondent’s refusal of two cars of potatoes, PFE 61850 
and ART 52945. It is noted that both complainant and respond- 
ent were in error in using the initials PFE instead of ART in 
relation to car 52945. : 


We think the weight of the evidence supports respondent’s 
position that it rejected the subject potatoes within an hour after 
being notified of the results of the Federal inspection. Tredwell’s 
oral testimony under oath at the hearing is unrefuted. This testi- 
mony indicates that 26 minutes after receiving the inspection 
results, respondent wired complainant that the potatoes were not 
in accordance with the contract and offered to handle the pota- 
toes with a suitable allowance; that very shortly after this wire 
was sent Sol Tredwell spoke with Dan Rietman over the tele- 
phone concerning a dollar allowance which complainant was not 
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disposed to grant, and that Tredwell told Rietman then and there 
that he was rejecting the car and sending a rejection slip to the 
railroad “right away.” The fact that respondent did send a re- 
jection notice to the railroad at 4:50 P. M., only 10 minutes over 
the hour in which respondent could reject the shipment, strongly 
indicates that the telephone conversation in which respondent 
told complainant the car was being rejected was within the hour; 
that is, that the conversation was some time between 4:06 P. M. 
when the first wire was sent and 4:40 P. M., the end of the hour 
for rejecting. Based upon the evidence, we conclude that respond- 
ent made a timely rejection of the potatoes in car ART 52945, 
and that such rejection was not without reasonable cause. It 
follows that the complaint filed herein should be dismissed. 


ORDER 
The complaint is hereby dismissed. 
Copies of this decision shall be served upon the parties. 


(No. 7831) 


STAGECOACH ORCHARDS, INC. v. JOSEPH NORTHWEST. PACA 
Docket No. 8429. Decided June 19, 1962. 


Failure to Pay—Defense Inadequate 


Respondent admitted the terms of the contract as alleged in the complaint 
but submitted no evidence in support of the denials contained in his 
answer. Respondent is liable to complainant for the balance of the con- 


tract price. 


Mr. E. Frederick Velikenje, of Yakima, Washington, for complainant. Re- 
spondent pro se. Mr. Karl A. Kern, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on May 9, 1961, and the 
formal complaint was filed on May 22, 1961. Complainant seeks 
an award of reparation in the amount of $13,920, which is al- 
leged to be the total purchase price of three carloads of pears 
sold to respondent on or about January 24, 1961. 
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A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 29, 1961. A copy of the report of investigation was served 
upon complainant on May 31, 1961. Respondent filed an answer 
to the complaint on June 15, 1961, admitting the contract but 
denying the other material allegations of the complaint. Respond- 
ent requested an oral hearing. 


An oral hearing was held at Yakima, Washington, on April 10, 
1962. Complainant was represented by counsel at the hearing. 
One witness testified for complainant. Respondent was not pres- 
ent or represented. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Stagecoach Orchards, Inc., is a corporation 
whose address is Post Office Box 1187, Medford, Oregon. 


2. Respondent is an individual, Hilliard Joseph, doing busi- 
ness as Joseph Northwest, whose address is Post Office Box 581, 
Yakima, Washington. At the time of the transaction involved 
herein, respondent was licensed under the act. 


3. On or about January 24, 1961, in the course of interstate 
commerce, complainant sold to respondent four carloads of U.S. 
No. 1 D’Anjou pears, consisting of 928 standard boxes each, at 
$5 per box, f.o.b. Medford, Oregon. 


4. Pursuant to the foregoing contract, complainant shipped 
four carloads of pears from Medford, Oregon, to respondent at 
Kansas City, Missouri. Each car contained 928 boxes of pears 
which met the contract requirements. The first car, PFE 6851, 
was shipped on January 25, 1961, and PFE 42418 was shipped 
the next day. Cars PFE 7225 and PFE 10633 were shipped on 
January 27, 1961. Complainant sent respondent an invoice on 
each car. 


5. Car PFE 42418 was diverted by respondent to St. Louis, 
Missouri. The other cars were diverted by respondent to New 
York, New York. 


6. The total purchase price of the four carloads of pears is 
$18,560. Respondent has paid complainant $4,640, the price of 
car PFE 42418, leaving a balance due complainant of $13,920. 


7. The formal complaint was filed on May 22, 1961, which 
was within 9 months after the cause of action accrued. 


JAMES MACCHIAROLI FRUIT CO. v. THOMAS CAITO SONS 631 
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CONCLUSIONS 


The allegations of the formal complaint as to the terms of the 
contract of sale were admitted in respondent’s answer. The other 
material allegations of the complaint were denied by respondent. 


The allegations contained in the formal complaint are sub- 
stantiated by the testimony of Gordon R. Green, complainant’s 
President, and the documents offered and received in evidence 
on complainant’s behalf. Respondent submitted no evidence in 
this proceeding in support of the denials contained in his answer. 


On the basis of the evidence, it is concluded that respondent is 
liable to complainant for the balance of the total contract price 
of $13,920. Respondent’s failure to pay complainant this amount 
is in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $13,920, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $13,920, with 
interest thereon at the rate of 5 percent per annum from March 
1, 1961, until paid. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7832) 


JAMES MACCHIAROLI FRUIT Co. uv. THOMAS CAITO SONS, INC. 
AND/OR ARTHUR G. BENZLE & SON AND/OR AMERICAN Na- 
TIONAL GROWERS CORPORATION. PACA Docket No. 8131. De- 
cided June 21, 1962. 


Petition for Reconsideration—Dismissal— 
Prior Order Amended 


The order of May 22, 1962, is supported by the evidence and the law ap- 
plicable thereto and respondent Caito’s petition is dismissed. However, 
the prior order is amended to correct an error in computing the amount 
of reparation due complainant. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND REHEARING, AND AMENDING PRIOR ORDER 
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In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on May 22, 1962, awarding complain- 
ant reparation in the amount of $1,979.56, with interest, against 
respondent Caito and dismissing the complaint as to respondents 
Benzle and American National. A copy of the order was served 
upon complainant on May 28, 1962. Copies of the order were 
served upon respondents Caito and Benzle on May 24, 1962, and 
upon respondent American National on May 29, 1962. Respond- 
ent Caito filed a petition for reconsideration and rehearing on 
May 31, 1962, which was within the time allowed for such filing. 


Respondent Caito contends in its petition that its broker, Ar- 
thur G. Benzle & Son, “specifically authorized respondent (Caito) 
to sell on consignment, without any further conditions or quali- 
fications.” There is nothing in the evidence, however, to estab- 
lish that Caito’s broker Benzle was authorized by complainant 
or its agent to instruct Caito to sell the grapes on consignment. 
As pointed out in the order of May 22, 1962, the evidence indi- 
cates that Caito was authorized by complainant to break the car 
and sell the grapes to minimize the loss. All the matters dis- 
cussed in respondent Caito’s petition were thoroughly considered 
in the prior order, and we find no merit in the petition. It is our 
opinion that the order of May 22, 1962, is supported by the evi- 
dence and the law applicable thereto. Accordingly, respondent 
Caito’s petition for a reconsideration and a rehearing is dis- 
missed without prior service upon complainant. 


However, upon a review of this docket, we find an error in 
the order of May 22, 1962, in the amount due complainant from 
respondent Caito. The total contract price of the carload of 
grapes was $3,680. Respondent Caito remitted its check to com- 
plainant’s agent, together with an accounting of the sale of the 
grapes, in the amount of $1,704.41. Respondent Caito is indebted 
to complainant in the amount of the difference between these two 
figures, or $1,975.59. The order of May 22, 1962, is amended, 
therefore, to the extent that respondent Caito shall pay to com- 
plainant, as reparation, the sum of $1,975.59, with interest as 
indicated by the prior order. This reparation shall be paid within 
30 days from the date of this order. 


The facts set forth herein shall be published. 


Copies of this order shall be served upon the parties. 





PETER K. SPANOS 
Cite as 21 A.D. 633 


(No. 7833) 


In re PETER K. SPANOS, d/b/a P. K. SPANOS & Co. PACA Docket 
No. 8762. Decided June 21, 1962. 


Repeated and Flagrant Violations—Revocation 
of License—Consent Order 


Respondent admitted the allegations of the complaint and consented to a 
revocation of his license. 


Miss Katherine A. Kent, for complainant. Respondent pro se. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), instituted by a complaint filed June 4, 1962, by the Direc- 
tor, Fruit and Vegetable Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. It is alleged in the 
complaint that respondent repeatedly and flagrantly violated sec- 
tion 2 of the act by failing and refusing truly and correctly to 
account and make full payment promptly on purchase and con- 
signment transactions in interstate commerce. Revocation of re- 
spondent’s license was requested. 


A copy of the complaint was served upon respondent on June 
5, 1962. Respondent filed an answer on June 13, 1962, in which 
he waived oral hearing, admitted the allegations of the complaint, 
and agreed and consented to the issuance of an order providing 
for the revocation of respondent’s license and for the publication 
of the facts and circumstances relating thereto. 


FINDINGS OF FACT 


1. Respondent, Peter K. Spanos, is an individual doing busi- 
ness as P. K. Spanos & Co., whose address is 63 South Water 
Market, Chicago, Illinois. 

2. Pursuant to the licensing provisions of the Act, license No. 
139681 was issued to respondent on June 10, 1952, and was last 
renewed in 1961. 

3. During the period October 1960, through March 1962, re- 
spondent received on consignment 115 shipments of various per- 
ishable agricultural commodities in interstate commerce, and, 
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after having sold said commodities, failed truly and correctly to 
account and make full payment promptly to the consignors of 
the net proceeds derived from the sale of said commodities, in 
that respondent has not paid over $34,244 that is due and owing 
to said consignors. 


4. During the period September 1960, through February 
1962, respondent purchased, received, and accepted approximate- 
ly 170 shipments of various agricultural commodities in inter- 
state commerce but failed truly and correctly to account and 
make full payment promptly of the agreed purchase prices there- 
for to the sellers thereof, in that the respondent has not paid 
over $61,769 that is due and owing the said sellers. 


CONCLUSIONS 


By reason of the facts set forth in Findings of Fact 3 and 4, 
respondent repeatedly and flagrantly violated section 2 of the act 
(7 U.S.C. 499b). 


Respondent filed an answer in which he admitted the allega- 
tions of the complaint and consented to a revocation of his 
license and to the publication of the facts and circumstances re- 
lating thereto. Accordingly, pursuant to section 47.26(b) of 
the rules of practice, such an order should be issued. 


ORDER 


Effective on the 11th day after service hereof upon respond- 
ent, any license held by him under the act is revoked. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7834) 


THOMPSON & JOHNSON POTATO COMPANY v. HIGGINS POTATO Co. 
PACA Docket No. 8500. Decided June 21, 1962. 


Guarantee—Failure to Prove—Acceptance—Liability 


Respondent failed to prove that the sale was subject to the condition or 
guarantee claimed. Respondent accepted the shipment and is liable for 
the balance of the contract price. 
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Complainant pro se. Mr. Henry G. Tweten, of East Grand Forks, Minnesota, 
for respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C, 499a et seq.). 
The formal complaint was filed on July 19, 1961, following the 
filing of an informal complaint on April 21, 1961. Complainant 
seeks an award of reparation in the amount of $1,100, which is 
alleged to be the purchase price of 500 100-pound sacks of North 
Dakota Blue Tag Norland potatoes sold to respondent in Decem- 
ber 1960, for $2.20 per hundredweight, f.o.b. Walhalla, North 
Dakota. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on August 4, 1961. On the 
same day a copy of the report of investigation and a copy of the 
complaint were served upon respondent. 


Respondent filed an answer on August 14, 1961, in which 
liability was denied except to the extent of $1.40 per hundred- 
weight. Respondent alleges that it purchased the potatoes subject 
to the condition that they had a clear Florida reading so that 
they could be recommended for recertification in both North 
Dakota and Minnesota and that only 40 percent of the potatoes 
received was so recommended. Respondent requested an oral 
hearing. 


An oral hearing was held at East Grand Forks, Minnesota, on 
January 16, 1962. Complainant was represented by its two part- 
ners, and respondent was represented by counsel. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Allan C. Thomp- 
son and Hilton Johnson, doing business as Thompson & Johnson 
Potato Company, whose address is Post Office Box 438, Walhalla, 


North Dakota. 


2. Respondent is a partnership composed of Roy L. Higgins 
and George L. Higgins, doing business as Higgins Potato Co., 
whose address is 111 North 4th Street, East Grand Forks, Min- 
nesota, At the time of the transaction involved herein, respondent 
was licensed under the act. 
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3. On or about December 7, 1960, in the course of interstate 
commerce, complainant sold to respondent one carload of 500 
100-pound sacks of North Dakota Blue Tag Norland potatoes at 
a price of $2.20 a hundredweight, or a total price of $1,100, f.o.b. 
Walhalla, North Dakota. 


4. On December 9, 1960, complainant shipped 500 sacks of 
potatoes meeting contract specifications in car FGEX 32513 from 
Walhalla, North Dakota, to respondent at East Grand Forks, 
Minnesota. Respondent accepted the potatoes on arrival but has 
not paid the purchase price or any part thereof. 


5. The formal complaint was filed on July 19, 1961, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The principal issue joined by the pleadings concerns the terms 
of the contract entered into between complainant and respondent. 
Complainant alleged in the formal complaint that on December 
7, 1960, by oral contract, it sold to respondent 500 sacks of North 
Dakota Blue Tag Norland potatoes. Respondent in its answer 
denied this allegation and alleged that on December 5, 1960, 
it purchased from complainant 500 sacks of Blue Tag Certified 
North Dakota Norland potatoes ‘“‘subject to the condition that all 
of the said potatoes had a clear Florida reading so that they 
could be recommended for re-certification in both North Dakota 
and Minnesota.” 


At the oral hearing, Allan C. Thompson testified that on De- 
cember 5, 1960, Roscoe Kenworthy, an employee of respondent, 
telephoned and inquired about buying a carload of Blue Tag 
Norland potatoes at $2.10 per hundredweight, f.o.b. shipping 
point, and that he told Kenworthy that complainant had some 
available at $2.20, and that he did not think any could be ob- 
tained for less because the market was stronger. Thompson 
further testified that later the same day or the next day, Ken- 
worthy telephoned again and said that he would take one car- 
load at $2.20 per hundredweight, f.o.b. shipping point. Accord- 
ing to Thompson, nothing was said in their conversation that the 
potatoes had to pass the Florida test or, in other words, be 
eligible for recertification. 


George Higgins testified that either he or Roscoe Kenworthy 
purchased the potatoes in question. Higgins did not testify as to 
the terms of the contract agreed upon over the telephone and 
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Roscoe Kenworthy was not called as a witness by respondent. In 
support of its contention as to the contract terms respondent 
relies upon matters which took place subsequent to the making 
of the contract. For instance, George Higgins testified that he 
sent a letter to complainant on December 7, 1960, requesting an 
affidavit from the grower and inspector that the 500 sacks of 
potatoes were eligible for North Dakota and Minnesota seed 
certification. Higgins testified that this letter would normally 
have been received by complainant before the car was shipped 
on December 9. However, Thompson testified that the letter was 
received after the car was shipped. George Higgins next testi- 
fied that after the car arrived but prior to unloading, he tele- 
phoned Hilton Johnson and asked “How are we going to be able 
to tell if this car is eligible for recertification in North Dakota 
and Minnesota?” According to Higgins, Johnson told him to un- 
load and store the potatoes and “we will wait until the Florida 
tests come back and if everything isn’t O.K. we can work things 
out then.” Johnson admitted that it was possible that he told 
Higgins over the telephone in December that he would obtain 
a Florida rating for this load of potatoes. 


Although neither party explained the meaning of recertifica- 
tion, apparently there is some State or other provision whereby 
samples of potatoes may be sent to Florida for growing and an 
official inspection is made of the plantings to determine whether 
they may be certified as suitable for growing seed potatoes. This 
is an additional step in the certification of seed potatoes. See 
Commercial Potato Production in Nebraska, University of Ne- 
braska College of Agriculture, Bulletin 384 (June 1947). Here, 
the potatoes were certified as seed potatoes and blue tags to this 
effect were attached to the bags. In addition, complainant applied 
for Florida testing of the potatoes but only 145 sacks were rec- 
ommended as being eligible for recertification. However, com- 
plainant submitted evidence which indicates that if the potatoes 
had been sold with a guarantee that they would pass the Florida 
tests, under the usual trade practice, the potatoes would not have 
been shipped to respondent in December but would have been 
held by complainant until the results of the Florida tests were 
received in the latter part of January or in February 1961. 
Furthermore, complainant’s evidence indicates that the contract 
price of $2.20 per hunndredweight, f.o.b. shipping point, was the 
market or current price of table and certified seed potatoes and 
that potatoes sold with a guarantee that they would be eligible 
for recertification were at a higher price. 
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Respondent had the burden of proving that the sale was sub- 
ject to the condition or guarantee claimed. It is concluded that 
respondent has failed to sustain this burden. It is further con- 
cluded that the failure of respondent to pay the agreed purchase 
price of the potatoes was in violation of section 2 of the act and 
that reparation should be awarded to complainant in the amount 
of $1,100, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,100, with interest thereon 
at the rate of 5 percent per annum from January 1, 1961, until 
paid. 


The facts and circumstances shall be published. 


Copies hereof shall be served upon the parties. 


(No. 7835) 


KLEIN PACKING Co. v. CARL STOWE. PACA Docket No. 8195. 
Decided June 22, 1962. 


Petition for Rehearing and Reconsideration—Dismissal 


The order of April 2, 1962, is supported by the evidence and the law ap- 
plicable thereto. Respondent has set forth no basis for rehearing and 
the petition for rehearing and reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR REHEARING 
AND RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 2, 1962, awarding reparation to 
complainant against respondent. A copy of this order was served 
upon respondent and on April 11, 1962, he filed a request for an 
extension of time within which to file a petition for rehearing of 
the proceeding and reconsideration of the order of April 2, 1962. 
By order dated April 12, 1962, the time for filing was extended 
to May 4, 1962, and the reparation order was stayed pending the 
issuance of a further order herein. The petition was filed on 
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April 25, 1962. A copy thereof was served upon complainant and 
it filed an answer on May 23, 1962. 


The major portion of respondent’s petition is devoted to the 
contention that the order of April 2, 1962, is in error in con- 
cluding that he waived the right to prompt payment. Among 
other things, respondent urges that complainant is not entitled 
to rely on the defense of waiver because it was not mentioned in 
complainant’s reply to the counterclaim or its brief. 


In the original proceeding it was respondent’s position that de- 
livery and payment of each load of potatoes shipped were con- 
current conditions and that complainant’s failure to pay for cer- 
tain shipments constituted a material breach of contract which 
justified respondent’s repudiation of the contract. As we at- 
tempted to point out in our decision, the evidence establishes 
clearly that delivery and payment were never intended by the 
parties to be concurrent conditions and that there was a practice 
or course of dealing between them whereby complainant was to 
have a period of time within which to pay for the potatoes. 
Furthermore, it was our opinion that such period of time had 
not yet elapsed when respondent repudiated the contract cn No- 
vember 16, 1959, and, therefore, it was concluded that respond- 
ent’s failure to deliver the balance of the potatoes was without 
reasonable cause in violation of section 2 of the act. 


Contrary to the position taken by respondent in his petition, 
our decision did not turn on the question of waiver. The matter 
of waiver was only mentioned in a secondary or collateral way 
in further discussing respondent’s contention that payment and 
delivery were concurrent conditions. The portion of the decision 
in question is as follows: “Moreover, even if they were concur- 
rent conditions, respondent waived the right to insist on payment 
at the time of delivery of the potatoes or the invoices by consist- 
ently accepting delayed payments.” Since waiver was not the 
primary factor in the decision, no purpose would be served in 
further considering respondent’s contention in this respect. 


Respondent next urges in his petition that the decision as- 
sumes, contrary to the evidence, that he did not demand payment 
before rescinding the contract. At the oral hearing, respondent 
testified that he first asked complainant for payment in a tele- 
phone conversation on November 16, 1959. However, as pointed 
out in the decision, this conversation was denied by Klein and it 
was not referred to in respondent’s letter sent that day. Under 
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these circumstances, it was and is our opinion that respondent 
failed to sustain the burden of proving such conversation. 


Respondent’s final contention is that under our decision a seller 
will lose important rights he would otherwise have, such as the 
right to cancel the contract, unless he immediately protests a 
delinquency in payment. Respondent adds that the decision pro- 
motes controvery between dealers and their customers. Appar- 
ently, this contention is also based on the argument, which is not 
supported by the evidence, that delivery and payment were con- 
current conditions. As we previously stated, there was no de- 
linquency or delay in payments at the time the contract was 
rescinded by respondent. The contract involved herein appears to 
be little different than that of other dealers in chipping potatoes, 
such as R. J. Babbin, respondent’s witness, who testified that he 
starts calling his buyers about payment after 20 days and is 
happy to get his money in 30 days. Apparently, Babbin has no 
reluctance, as does respondent, in calling his customers to ascer- 
tain when payment may be expected. It strikes us that respond- 
ent’s cancellation of the contract without any inquiry was an 
attempt to get out of the contract in view of rising prices for 
potatoes guaranteed to chip on arrival. 


In the petition respondent characterizes himself as a farmer 
and contends that the act was designed primarily to protect this 
class of persons. However, as pointed out in the order of April 
2, 1962, respondent purchased 78,783 hundredweight of potatoes 
from other persons during the 1959-1960 season. In any event the 
act was not intended to apply a different legal standard to farm- 
ers than to others. 


Upon reconsideration, it is concluded that the order of April 
2, 1962, is supported by the evidence and the law applicable 
thereto. Respondent has set forth no basis for rehearing. Ac- 
cordingly, the petition for rehearing and reconsideration is here- 
by dismissed and the order of April 2, 1962, is reinstated. The 
reparation awarded in that order shall be paid within 30 days 
from the date of the order herein. 


This order shall be published. 


Copies hereof shall be served upon the parties. 
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(No. 7836) 


HYBELS’ PRODUCE CoO., INC. v. UNITED STATES FRUIT Co. PACA 
Docket No. 8364. Decided June 25, 1962. 


Acceptance—Deductions—Counterclaim 


Respondent is liable to complainant for the difference between the delivered 
purchase price, less freight and an allowance for produce dumped, and 
the sum due respondent from complainant on respondent’s counterclaim. 


Mr. Russell V. Carlton, of Kalamazoo, Michigan, for complainant. Mr. Wil- 
liam D. Morgan, Produce Dealers’ Traffic Service, of Minneapolis, Min- 
nesota, for respondent. Mr. Harry Wales, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed on June 20, 1960. The formal 
complaint was filed on January 6, 1961, in which complainant 
seeks an award of $11,256.20 in connection with the sale to re- 
spondent, during the months of March, April and May 1960, of 
various lots of fruit and vegetables. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on March 10, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on March 8, 1961. Respondent filed 
an answer on March 22, 1961, denying any liability to complain- 
ant on account of these transactions, and asserting a counter- 
claim in the sum of $5,085.70. 


Pursuant to a request from respondent, an oral hearing was 
held in Minneapolis, Minnesota, on July 27, 1961. Each party 
offered the testimony of one witness. Neither party filed a brief. 


An order was issued on April 26, 1962, awarding reparation to 
complainant against respondent and dismissing respondent’s 
counterclaim. This order was vacated, however, by order dated 
May 3, 1962, on our own motion, because of a basic defect in the 
order of April 26 with respect to the ruling on the counterclaim. 


FINDINGS OF FACT 


1. Complainant, Hybels’ Produce Co., Inc., is a corporation 
whose address is 241 South Pitcher Street, Kalamazoo, Michigan. 
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At the time of the transactions involved herein, complainant was 
licensed under the act. 


2. Respondent is an individual, Harry Truppman, doing busi- 
ness as the United States Fruit Co., whose address is 827 South 
Fourth Street, Minneapolis, Minnesota. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


3. On or about May 10, 1960, in the course of interstate com- 
merce, complainant sold to respondent, through Marion Munson, 
complainant’s agent, fruit and vegetables in the quantities and 
at the prices indicated below, delivered Minneapolis, Minnesota: 


(A) 300 crates corn @ $3.65 $1,095.00 
600 baskets radishes 30/8 oz. @ $2.05 1,230.00 
25 crates escarole @ $2.60 65.00 
40 crates endive @ $3.35 134.00 
16 crates celery cabbage @ $2.90 46.40 


$2,570.40 


(B) 100 half-bushel baskets grapefruit @ $2.875 $ 287.50 
200 “ sad a @ 2.750 550.00 
7 3 = ss - @ 2.625 183.75 
300 crates celery (3 dozen) @ 3.720 1,116.00 


$2,137.25 


bushels Fancy peppers @ $7.25 $1,450.00 
bushels Medium peppers @ $4.60 460.00 
bushels eggplant @ $3.50 210.00 
cartons cucumbers @ $2.15 64.50 
bushels cucumbers @ $5.90 200.60 
crates Acorn squash @ $3.65 219.00 
crates Wade beans @ $4.50 117.00 
crates celery cabbage @ $2.90 388.60 


$3,109.70 


4. Complainant, pursuant to the contracts set forth above, 
delivered to respondent, from various points located outside of 
the State of Minnesota, fruit and vegetables meeting contract 
specifications, which commodities were received and accepted by 
respondent. 


5. Complainant issued its invoices numbered D-53838, 
D-53839, and D-53840 addressed to respondent. All of the in- 
voices were dated May 10, 1960, each of which contained sub- 
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stantially the same information as is set forth, respectively, in 
Sections (A), (B), and (C) of Finding of Fact No. 3. 


6. Respondent has made no payment to complainant on ac- 
count of these transactions. 


7. Respondent, in the course of interstate commerce, sold two 
truckloads of potatoes to complainant on the dates, in the quan- 
tities, and at the prices indicated below, f.o.b. Minneapolis, Min- 
nesota, for shipment to Tampa, Florida: 


Date Quantity and Price Price Extended 
March 30, 1960 340 100-pound bags Russet potatoes 
@ $5.50 per bag $1,870.00 


April 11, 1960 340 100-pound bags Russet potatoes 
@ $5.50 per bag $1,870.00 


$3,740.00 


8. The potatoes described in Finding of Fact No. 7 were 
shipped by respondent on the dates indicated. Complainant ac- 
cepted both shipments, but has made no payment to respondent 
in connection therewith. 


9. Complainant filed an informal complaint on June 20, 1960, 
which was within 9 months after complainant’s causes of action 
arose. An informal complaint covering respondent’s counterclaim 
was filed on June 29, 1960, which was within 9 months after 
respondent’s causes of action arose. 


CONCLUSIONS 


The first issue presented for our consideration has to do with 
respondent’s failure to pay to complainant the contract price of 
the commodities set forth in Finding of Fact No. 3. There is no 
dispute regarding these transactions and the only determinations 
which must now be made are, first, the amount respondent is to 
be credited for freight paid by him; and, second, whether we 
should grant the allowance which respondent claims is due for 
certain commodities which were dumped from these shipments. 


With respect to the question of the amount of the freight 
charges paid by respondent, which are admittedly deductible, 
Harold Hybels, complainant’s only witness at the oral hearing, 
testified that respondent had paid a total of $1,901.53 in connec- 
tion with these three shipments. (In our order of April 26, 1962, 
we erroneously stated that these charges amounted to $2,001.53.) 
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Since this testimony is uncontroverted, we accept this figure, 
$1,901.53, as freight charges, subtracting it from the contract 
price of $7,817.35, leaving $5,915.82. 


Respondent next urges that this amount be further reduced by 
sums of $388.60 and $46.40, or a total of $4385, which is alleged 
to be the total contract price of 150 crates of celery cabbage re- 
ceived by respondent from complainant on May 13, 1960, and 
subsequently dumped by respondent on May 14. As evidence of the 
dumping respondent submitted a statement from his driver, 
Archie L. Owens, which stated that he (Owens) had dumped 
150 crates of celery cabbage. Complainant, at the hearing, raised 
the question as to whether the condition of the celery cabbage 
on May 13 or May 14 was such as to justify its being dumped. 
Respondent pointed out that a Federal inspection had been made 
of 134 crates of the celery cabbage on May 13 and testified in 
substance that he thought the results of the Federal inspection 
justified the dumping. 

The Federal inspection of the celery cabbage in question was 
made while the produce was still on the truck and under “Re- 
marks” on the inspection certificate it is noted that ‘Inspection 
and certificate restricted to above described product in 4 stacks 
nearest rear door.” Under “Condition,” the celery cabbage was 
certified as follows: 


“Stock mostly fresh and crisp. Generally good green 
color. Most samples 1 to 3 stalks per crate (5 to 14%) 
some none, average 9% damaged by aphids. Most crates 
2 to 10 stalks per crates (11 to 45%) some none, aver- 
age approximately 20% decay, generally Bacterial Soft 
Rot in various stages, mostly early affecting 1 to 2 outer 
branches, some advanced affecting entire stalk.” 


Upon considering all of the evidence, we conclude that re- 
spondent has proved the dumping of the 150 crates of celery 
cabbage by Owens on May 14, 1960, and that the dumping was 
justified. While it is not alleged, nor does it appear from the 
evidence, that the celery cabbage was sold under any express 
warranty of quality, there remains the implied warranty of qual- 
ity that the celery cabbage would at least be merchantable. That 
respondent was forced to dump the cabbage is ample proof that 
this warranty was breached by complainant. The measure of 
damages for breach of warranty is the difference in the value of 
produce meeting contract requirements, at the time and place 
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of delivery, and the value of the produce actually delivered. In 
the absence of other evidence, we will take the contract price of 
$435 as evidence of the value of the 150 crates of celery cabbage 
would have had, if it had conformed to the contract. From this 
figure we subtract the value of the cabbage actually delivered to 
respondent, which was dumped as being worthless, and obtain 
the figure of $435. Respondent’s damages, therefore, are deemed 
to be $435, which should be allowed as a credit to respondent in 
connection with these transactions and should be subtracted from 
the contract figure previously arrived at, $5,915.82, leaving 
$5,480.82. 


The next issue presented for our consideration herein has to 
do with certain deductions allegedly taken by respondent in the 
amount of $3,438.85 in connection with the purchase from com- 
plainant of certain lots of fruit and vegetables during March and 
April 1960. There appears to be a question both as to respond- 
ent’s authority to make these deductions, and as to the exact 
amount which was thus taken. 


The evidence shows that the sales in question were made to 
respondent by Marion Munson, complainant’s agent. Munson, in 
a statement attached to the record as a part of the report of in- 
vestigation, admitted that he allowed price adjustments to re- 
spondent totaling $3,180.35 in connection with these transactions. 
Since he was acting as the agent of complainant in these trans- 
actions, and since no question has been raised regarding Mun- 
son’s authority in granting the deductions, we conclude that 
respondent was justified in deducting the allowances when re- 
mitting to complainant. Furthermore, while complainant alleges 
in the formal complaint that the amount of such deductions by 
respondent was $3,438.85, we think the weight of the evidence 
shows that the amount was actually $3,180.35, for not only is 
this the amount which Munson stated he granted to respondent 
as a deduction, but this is the amount which complainant itself, 
in the formal complaint filed with the Department, stated was 
the amount unpaid by respondent. Accordingly, we find that 
there is no merit in that part of complainant’s claim against re- 
spondent as it relates to the alleged unauthorized deductions by 
respondent. 


The final issue presented herein for our consideration has to 
do with the counterclaim contained in respondent’s answer. (In 
our order of April 26, 1962, we concluded that respondent’s coun- 
terclaim was not timely filed. Actually, respondent’s letter filed 
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with the Department on June 29, 1960, constituted a timely in- 
formal complaint with respect to the items included in the coun- 
terclaim.) In the counterclaim respondent alleges that on March 
9, March 14, March 15, March 20, and April 11, 1960, he engaged 
in certain transactions with complainant, whereby complainant 
became indebted to him in the total sum of $5,085.70, which has 
never been paid and which is now due and owing. 

Complainant admits owing respondent for the items purchased 
on March 9, 14, and 15, 1960, totaling $1,345.70. Complainant, 
however, contests respondent’s claim of $1,870 for each of two 
truckloads of potatoes shipped to complainant’s Marion Munson 
at Tampa, Florida, as set forth in Finding of Fact No. 7. Com- 
plainant takes the position that these two loads were received 
by it on consignment. Respondent, however, alleges that the 
transactions were sales. 

Respondent’s witness, Max Bere, testified at the oral hearing 
that the two truckloads were sold to complainant through Marion 
Munson and were not placed with it (complainant) on consign- 
ment. Harold Hybels, testifying at the oral hearing on behalf of 
complainant, stated that the two loads of potatoes were taken on 
consignment. Apart from the testimony of these two witnesses, 
we have the invoices issued by respondent in connection with 
these two shipments. These invoices are on printed forms which 
have the words “Sold to” as a part of the heading, followed by 
respondent’s name, and the wording “Address Tampa, Florida” 
following on the second line. 

Upon a careful consideration of all the evidence, we are of the 
opinion that these two truckloads of potatoes were sold to com- 
plainant by respondent, and it is so concluded. Complainant, hav- 
ing accepted the two shipments, is liable to respondent for the 
agreed purchase price thereof, less provable damages stemming 
from any breach of contract by respondent. The burden of prov- 
ing both the breach and resulting damages, by a preponderance 
of the evidence, rests upon complainant. 

Complainant, through its witness, Harold Hybels, testified that 
the potatoes were, to some extent, not in satisfactory condition 
upon receipt at destination. Hybels stated that one load was sold 
to a company in Macon, Georgia, and that the other was dumped. 
Hybels also testified that the Macon firm was told by complain- 
ant to remit to respondent. However, respondent’s witness, Bere, 
testified that respondent had never received any money in con- 
nection with either of these loads. 
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The potatoes contained in these two loads apparently were 
not represented to complainant as being of any specific grade at 
the time of sale. Complainant, while testifying that one load was 
dumped, has presented no documentary evidence of this fact, or 
of the condition of the potatoes at any time prior to the alleged 
dumping. We are, therefore, in no position to judge whether the 
contract was breached by respondent, for lack of evidence on this 
point. Accordingly, we conclude that complainant has failed to 
sustain its burden of proof with respect to the alleged breach 
of contract by respondent. 


Having accepted the three shipments of produce described in 
Finding of Fact No. 3, respondent is liable to complainant for 
the delivered contract purchase price thereof, $7,817.35, less 
freight of $1,901.53, less an allowance of $435 for the celery cab- 
bage dumped on May 14, 1960, or a total of $5,480.82. From this 
we deduct $5,085.70, which is the sum due respondent from com- 
plainant on the counterclaim, leaving $395.12 due and owing to 
complainant. The failure of respondent to pay this sum to com- 
plainant is in violation of section 2 of the act, for which repara- 
tion, with interest, should be awarded. 
























ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $395.12, with interest at the 
rate of 5 percent per annum from June 1, 1960, until paid. 
The facts shall be published, and copies hereof served upon 
the parties. 











(No. 7837) 






QUALITY POTATO SALES, INC. v. M. P. CLARK, INC., AND GERARD 
J. ALBERT, INC.. PACA Docket No. 8426. Decided June 25, 
1962. 






Petition for Reconsideration and Rehearing—Dismissal 









The order of April 3, 1962, is supported by the evidence and the law ap- 
plicable thereto. Complainant’s petition for reconsideration and rehear- 
ing is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 







ORDER DISMISSING PETITION FOR RECONSIDERATION 
AND REHEARING 
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In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.), 
an order was issued on April 3, 1962, dismissing the complaint 
as to both respondents. A copy of the order was served upon 
complainant on April 4, 1962. Copies of the order were served 
upon respondents on April 5, 1962. By letter of April 19, 1962, 
complainant’s attorneys indicated a desire to file a petition for 
reconsideration and rehearing and requested information con- 
cerning procedure to be followed. A stay order was issued on 
April 25, 1962, staying the order of April 3, 1962, pending the 
issuance of a further order in this proceeding. Complainant’s 
petition for reconsideration and rehearing was filed on May 14, 
1962. 


In its petition for reconsideration and rehearing, complainant 
urges that inasmuch as Ellery S. Mahany was an employee of re- 
spondent M. P. Clark, Inc., the complainant had no way of know- 
ing whether or not Mahany was authorized to buy potatoes for 
M. P. Clark, Inc. Complainant further contends that “complain- 
ant had every right to assume that M. P. Clark, Inc. was order- 
ing the potatoes,” in view of the fact that Mahany represented 


himself as an employee of M. P. Clark, Inc. 


The rule was long ago established that when one deals with 
or through an agent, he assumes all the risks of lack of authority 
in the agent. He is not at liberty to rely on the assumption of 
authority. Pasco County Peach Ass’n. V. J. F. Solley & Co., Inc., 
146 F. 2d 880 (4th Cir. 1945). In Anonymous Decision, 11 A. D. 
1060, we held that the respondent could not be held responsible 
for the alleged agent’s representation to complainant that he was 
respondent’s agent where respondent was unaware of this repre- 
sentation and where respondent in no way manifested that the 
broker was his agent. In the present case, there was no history 
of prior transactions between complainant and M. P. Clark, Inc., 
and there is no evidence that the latter did anything at the time 
of the sale to indicate to complainant that Mahany was author- 
ized to buy potatoes for the account of M. P. Clark, Inc. The 
burden of any necessary diligence to ascertain the agent’s auth- 
ority rests upon the party dealing with the agent. Richmond 
Guano Co. Vv. E. I. DuPont Co., 284 F. 803. 


It is our opinion that the order of April 3, 1962, is supported 
by the evidence and the law applicable thereto. Accordingly, 
complainant’s petition for reconsideration and rehearing is dis- 





il- 


h 
y 
f 


™ a =f @ HH « we 


‘vw ~w 


\yv 





SILVER MILL FROZEN FOODS, INC. v. INTERSTATE FOOD 649 
Cite as 21 A.D. 649 


missed without prior service upon respondents, and the order 
of April 3, 1962, is reinstated. 


The facts shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7838) 


SILVER MILL FROZEN Foops, INC. v. INTERSTATE FOOD BROKERS 
AND BELL FooD DISTRIBUTING COMPANY. PACA Docket No. 
8495. Decided June 25, 1962. 


Acceptance—Liability 


Respondent Bell Food Distributing Company purchased and accepted the 
frozen strawberries and is liable to complainant for the total purchase 
price. The complaint as to the other respondent is dismissed. 


Harvey, Fisher and Troff, of Benton Harbor, Michigan, for complainant. 
Messrs. Sherwin J. Levinson and Edward Kaplan, of Chicago, Illinois, 
for respondents. Mr. Edward A. Slater, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.). 
An informal complaint was filed against Bell Food Distributing 
Company on January 3, 1961. In the formal complaint against 
both respondents filed on May 18, 1961, complainant alleges that 
in April 1960 it sold to Bell Food Distributing Company, through 
Interstate Food Brokers, two truckloads of frozen strawberries 
for $758, f.o.b. Eau Claire, Michigan. Complainant further al- 
leges that the strawberries were accepted but no part of the 
purchase price has been paid. 


Respondents are partnerships having the same partners, Van 
Wakely, Edward Metz, and William C. Nicholas. Each partner 
was served with a copy of the formal complaint and a copy of the 
report of investigation prepared by the Department. A copy of 
the report of investigation was also served upon complainant. 


Van Wakely filed an answer on June 26, 1961, in which he 
admits the allegations of the complaint and alleges that he is not 





PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 649 


liable because he was discharged in bankruptcy on December 
20, 1960. Edward Metz filed an answer on June 27, 1961, in 
which he alleges that he does not remember the transactions set 
forth in the complaint. Metz requested an oral hearing. Willliam 
C. Nicholas did not file an answer. 


An oral hearing was held at Chicago, Illinois, on February 1, 
1962. Complainant was represented by counsel and its president 
testified. Van Wakely was represented by counsel and so was 
William C. Nicholas. Edward Metz was not represented by coun- 
sel and was not present at the hearing. No witnesses testified 
for respondents. No briefs were filed. 


FINDINGS OF FACT 


1. Complainant, Silver Mill Frozen Foods, Inc., is a corpo- 
ration whose address is Post Office Box 145, Eau Claire, Michi- 
gan. 

2. Respondent Interstate Food Brokers is a partnership com- 
posed of Van Wakely, Edward Metz, and William C. Nicholas, 
whose address is 1122 West Randolph Street, Chicago, Illinois. 
At the time of the transactions involved in this proceeding, this 
respondent was subject to license under the act, although not so 
licensed. 

3. Respondent Bell Food Distributing Company is a partner- 
ship composed of Van Wakely, Edward Metz, and William C. 
Nicholas whose address is 1124 West Randolph Street, Chicago, 
Illinois. At the time of the transactions involved in this proceed- 
ing, this respondent was subject to license under the act, al- 
though not so licensed. 


4. On or about March 29, 1960, in the course of interstate 
commerce, complainant contracted to sell to Bell Food Distribut- 
ing Company 52 cases of frozen strawberries for $258, f.o.b. Eau 
Claire, Michigan, terms net cash, invoice due and payable upon 
receipt. 

5. On or about April 11, 1960, in the course of interstate 
commerce, complainant contracted to sell to Bell Distributing 
Company 100 cases of frozen strawberries for $500, f.o.b. Eau 
Claire, Michigan, terms net cash, invoice due and payable upon 
receipt. 

6. Interstate Food Brokers was the broker in these trans- 
actions for both complainant and Bell Food Distributing Com- 
pany. It acted as agent for disclosed principals. 
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7. On or about April 5, 1960, 52 cases of frozen strawberries 
which complied with the contract of March 29, 1960, were 
shipped by truck from Eau Claire, Michigan, to Bell Food 
Distributing Company, Chicago, Illinois. On or about April 18, 
1960, 100 cases of frozen strawberries which complied with the 
contract of April 11, 1960, were shipped by truck from Eau 
Claire, Michigan, to Bell Food Distributing Company, Chicago, 
Illinois. 


8. Bell Food Distributing Company received and accepted the 
two trucklots of frozen strawberries but has paid to complainant 
no part of the agreed total purchase price. 


9. The formal complainant against Bell Food Distributing 
Company was filed on January 3, 1961, which was within 9 
months after accrual of the causes of action. The formal com- 
plaint filed on May 18, 1961, in which Interstate Food Brokers 
was first named as a respondent, was not within 9 months after 
the alleged causes of action accrued as to this respondent. 


CONCLUSIONS 


The only witness who testified at the oral hearing was Henry 
J. Prillwitz, President of complainant. His testimony, plus the 
various exhibits offered and received in evidence, clearly estab- 
lish that Bell Food Distributing Company purchased the two lots 
of frozen strawberries from complainant and that Interstate 
Food Brokers acted as broker in the transactions. Furthermore, 
Van Wakely admitted in his answer the allegations of the com- 
plaint as to the purchases by Bell Food Distributing Company, 
the shipment of the berries to that respondent and the accept- 
ance of such berries. 


At the oral hearing, the attorney for Van Wakely stated that 
a petition in bankruptcy was filed on behalf of his client on 
November 2, 1960, in the United States District Court for the 
Northern District of Illinois, Eastern Division; that complainant 
was listed as a creditor in the amount of $758; and that an order 
was entered on December 20, 1960, discharging Wakely as a 
bankrupt. This information is relevant only insofar as the indi- 
vidual liability of Wakely is concerned. It is concluded that the 
failure of Bell Food Distributing Company to pay to complainant 
$758, the total purchase price of the strawberries, in in violation 
of section 2 of the act. Reparation should be awarded against 
that respondent in the sum of $758, with interest. 
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No liability on the part of Interstate Food Brokers has been 
shown by complainant. Moreover, it does not appear that a time- 
ly complaint was filed against this respondent. The act requires 
that a complaint be filed within 9 months after the cause of 
action accrues (7 U.S.C. 499(f)). As stated in Finding of Fact 
No. 9, Interstate Food Brokers was first named as a respondent 
in the formal complaint filed May 18, 1961, which was more than 
9 months after the alleged causes of action accrued. The com- 
plaint as to this respondent should be dismissed. 


ORDER 


Within 30 days from the date of this order, respondent Bell 
Food Distributing Company shall pay complainant, as reparation, 
the sum of $758, with interest thereon at the rate of 5 percent 
per annum from May 1, 1960, until paid. 


The complaint against respondent Interstate Food Brokers is 
dismissed. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7839) 


SORORITY Foops, INC. v. GOLDMAN Foops, INC. PACA Docket No. 
8297. Decided June 26, 1962. 


Notice of Breach of Warranty—Unreasonable Delay— 
Dismissal 


It is concluded that the delay in notifying respondent of the breach of war- 
ranty was unreasonable and forecloses complainant from any right to 
recover damages which may have resulted from such breach. The com- 
plaint is dismissed. 


Messrs. Ralph M. Goren and Glenn R. Heyman, of Chicago, Illinois, for com- 
plainant. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Gil- 
bert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et seq.y. 
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In a formal complaint filed with the Department on December 9, 
1960, it is alleged that respondent sold to complainant 2,157 cans 
of frozen cherries guaranteed USDA Grade A at 12¢ per pound, 
that respondent supplied cherries of a grade inferior to that 
specified in the contract, and that complainant suffered damages 
of $1,350 as the result of such breach of warranty, for which 
amount claim is made. 


A copy of the complaint and a copy of the report of investiga- 
tion prepared by the Department were served on respondent on 
January 11, 1961. Complainant received a copy of the report of 
investigation on the same date. Respondent filed an answer on 
February 23, 1961. 


Respondent denies the contract as alleged by complainant, de- 
nies that complainant was damaged in the amount of $1,350 or 
any other sum, and denies owing complainant any damages per- 
taining to the said cherries. 


An oral hearing was held at Chicago, Illinois, on January 25, 
1962. Both parties were represented by counsel. Marvin R. Pol- 
kow and Ralph M. Goren testified for complainant. Sadie Gold- 
man and Morrie Weiss testified for respondent. Both parties sub- 
mitted briefs. 


FINDINGS OF FACT 


1. Complainant, Sorority Foods, Inc., is a corporation whose 
post office address is P. O. Box 101-Sugarhouse Station, Salt 
Lake City 6, Utah. 


2. Respondent, Goldman Foods, Inc., is a corporation whose 
post office address is Sturgeon Bay, Wisconsin. At the time of 
the transaction involved in this proceeding, respondent was 
licensed under the act. 


3. On or about September 22, 1959, in the course of interstate 
commerce, respondent sold to complainant 2,157 30-pound cans 
of 5 plus 1 Montmorency frozen cherries, guaranteed USDA 
Grade A, 1959 crop and pack, at 12 cents per pound, f.o.b. Booth 
Cold Storage Warehouse, Chicago, Illinois. The contract was 
negotiated between the parties by a broker, Marvin R. Polkow, 
who prepared a sales confirmation and sent copies to the parties. 
The cherries had been shipped from Wisconsin. 


4. On or about September 23, 1959, on orders of respondent, 
the Booth Cold Storage Warehouse transferred to complainant 
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2,157 30-pound cans of frozen cherries, theretofore held for re- 
spondent. The warehouse notified complainant on the same date 
that the cherries had been transferred and were held for com- 
plainant in three lots, namely, Lot No. 24236 consisting of 39 
cans, Lot No. 24542 consisting of 865 cans, and Lot No. 24461 
consisting of 1,253 cans. 


5. During the period of December 18, 1959 through April 
6, 1960, all of the cherries in Lots 24236 and 24542 were either 
withdrawn from storage or transferred to others by complainant. 
No objections were ever made with respect to these two lots of 
cherries. 


6. The 1,253 cans of cherries in Lot No. 24461 were held in 
storage until January 29, 1960, on which date complainant with- 
drew 30 cans from the lot, without objection. Complainant with- 
drew 40 additional cans from the lot on March 7, 1960, also with- 
out objection. On April 6, 1960, complainant transferred the 
remaining 1,183 cans in this lot to the Fruitcrest Corporation. 
On May 17, 1960, the Fruitcrest Corporation transferred 95 cans 
to Tasty Baking Company and 1,088 cans of the cherries to Quick 
Frozen Foods. Later the same day this latter firm released 50 
cans to another company. 


7. On or about May 20, 1960, Quick Frozen Foods ordered a 
Federal inspection of the 1,038 cans of cherries remaining in the 
lot transferred to it by the Fruitcrest Corporation. The official 
grade assigned to the lots by the inspector was “U. S. Grade D 
or Substandard account pits.” 


8. On or about June 17, 1960, complainant filed an informal 
complaint against respondent claiming damages in an unascer- 
tained amount for breach of warranty as to the grade of the 
cherries. The Department notified respondent of the filing of this 
complaint by letter dated June 28, 1960. This was the first notice 
to respondent of complainant’s objection to the grade of the cher- 
ries. 


9. The informal complaint was filed on June 17, 1960, which 
was within 9 months after the accrual of the alleged cause of 
action, 


CONCLUSIONS 


The written confirmation of sale which the broker issued to 
complainant and respondent represented the cherries to be 
“USDA Grade A 1959 Crop & Pack.” The 1,038 cans of cherries 
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in Lot No. 24461 were certified at the time of Federal inspection 
on May 20, 1960, to be “U. S. Grade D or Substandard account 
pits.” 

Complainant accepted and paid for the defective cherries and 
ultimately used or otherwise disposed of them. However, under 
Section 49 of the Uniform Sales Act, which was in effect in the 
State of Illinois at the time of this contract, such acceptance of 
the goods by the buyer does not discharge the seller from liability 
for breach of any promise or warranty, provided notice of the 
breach is given to the seller within a reasonable time after the 
buyer knows or ought to know of it. 


Complainant knew or ought to have known the condition of the 
cherries in Lot No. 24461 as early as January 29, 1960, when it 
withdrew 30 cans from storage. But it made no objection to these 
cherries nor to the additional 40 cans which it withdrew from 
storage on March 7, 1960. On April 6, 1960, complainant trans- 
ferred the remainder of Lot No. 24461 to the Fruitcrest Cor- 
poration and on May 17, 1960, Fruitcrest transferred 1,088 cans 
to Quick Frozen Foods. On May 20, 1960, Quick Frozen Foods 
obtained a Federal inspection of the 1,038 cans of cherries then 
remaining in the lot. The inspector found the cherries to be 
U.S. Grade D or Substandard, on account of pits. On May 24, 
1960, Quick Frozen Foods transferred the 1,038 cans of cherries 
back to the Fruitcrest Corporation. 


Complainant did not notify respondent that the cherries failed 
to meet the grade requirements of the contract. Rather, com- 
plainant filed an informal complaint against respondent on June 
17, 1960, claiming damages in an unspecified amount on account 
of the breach of warranty. Respondent received no notice of com- 
plainant’s objection to the cherries until on or about June 30, 
1960, when it received the Department’s letter concerning the 
filing of the informal complaint. 


An examination of the work notes of the Federal inspector 
revealed that practically all of the samples of cherries out of this 
lot contained pits in excess of the tolerance for Grade C, and 
were therefore classified as U. S. Grade D or Substandard. This 
was a condition that complainant could have observed and ought 
to have known about at the time it removed and used substantial 
quantities of the cherries from this lot on January 29 and March 
7, 1960. Yet, actual notice of the breach of warranty did not 
reach respondent until approximately June 30, 1960. Moreover, 
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complainant had positive knowledge that the cherries failed to 
meet the grade requirements of the contract on or shortly after 
May 20, 1960, when the Federal inspection report was issued 
which was more than a month before notice of the informal 
complaint reached respondent. Although Sadie Goldman, Secre- 
tary-Treasurer of respondent, testified that she was advised over 
the telephone by Polkow “that there was trouble with those 
cherries,” it does not appear whether this conversation took 
place prior to June 30, 1960. 

We conclude that the delay in notifying respondent of the 
breach of warranty was unreasonable and forecloses complainant 
from any right to recover damages which may have resulted 
from such breach. Hagen Potato Co. v. Artie’s Food Products, 20 
A.D. 1079. Accordingly, this complaint should be dismissed. 


ORDER 


This complaint is dismissed. 
Copies of this order shall be served on the parties and the 
facts of this case shall be published. 


(No. 7840) 


MILLBROOK PROCESSING CORP. v. GROWERS FRUIT DISTRIBUTORS. 
PACA Docket No. 8180. Decided June 27, 1962. 


Petition for Reconsideration—Dismissal 


The order of June 5, 1962, is supported by the evidence and by the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended, an order was issued on 
June 5, 1962, awarding reparation to complainant against re- 
spondent, and dismissing respondent’s counterclaim. A copy of 
this order was served upon respondent on June 7, 1962. Respond- 
ent filed a petition for reconsideration on June 18, 1962, in sub- 
stance alleging error in our order of June 5, 1962. 


Respondent, among other things, contends in its petition that 
we concluded in our order of June 5 that payment and accept- 
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ance with respect to the first truckload of berries involved herein 
were concurrent conditions. A close review of our order fails to 
disclose where we, at any place therein, came to any such con- 
clusion. This contention on the part of respondent, therefore, is 
without foundation. 


Respondent next contends that complainant was not excused 
from further deliveries under the contracts with respondent, 
since complainant varied the term of the contract between the 
parties regarding the sample truckload by shipping it “open” 
rather than “closed.” Respondent argues that complainant, by 
this breach, indicated that it was no longer requiring payment 
by respondent for the truckload, as a condition precedent to 
further shipments to respondent under the contracts. 


We think this argument is unsound, for under the original 
terms of the contract governing the shipment of the truckload 
of berries, it was agreed that the billing was to be “closed” to 
complainant. This means that the parties understood and were 
agreeing that respondent might gain possession of the berries 
only by paying a draft thereon. If respondent thought that com- 
plainant’s subsequent action in billing the truckload “open” was 
an indication that payment as a condition precedent was waived, 
then this impression should have been corrected and dispelled 
by receipt of complainant’s requests for payment of the sample 
lot as a condition precedent to making further shipment. 


Respondent cites Section 42 of the Uniform Sales Act as being 
in support of its position that our order of June 5 was in error. 
This section, in its entirety, provides: 


“Unless otherwise agreed, delivery of the goods and 
payment of the price are concurrent conditions; that is 
to say, the seller must be ready and willing to give 
possession of the goods to the buyer in exchange for the 
price and the buyer must be ready and willing to pay 
the price in exchange for possession of the goods.” 


We do not think this section is even applicable in this situa- 
tion, for there is no question of the seller withholding possession 
of the goods from the buyer, but only as to the time within 
which payment was to be made. If this section were considered 
applicable at all, it would only serve to change the time of pay- 
ment from “concurrent,” which would be applicable under the 
closed bill of lading originally agreed upon between the parties, 
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to payment within a reasonable time, under the open bill of lad- 
ing. See 7 CFR 46.2(p) in this connection. 


Respondent next cites Section 45 of the Uniform Sales Act as 
support that “. . . the contract of March 24 was to be merged 
with and [be] a part of the contract entered into between the 
parties on March 11.” There was never any issue raised in the 
proceeding relating to the merger of the two contracts referred 
to above, and our order of June 5 made no finding or ruling with 
respect thereto. Since the question has never been raised or con- 
sidered before, it is our conclusion that it may not be raised for 
the first time in a petition for reconsideration. 


We have reconsidered our order of June 5 and we find that 
order to be supported by the evidence and by the law applicable 
thereto. Accordingly, respondent’s petition is dismissed without 
prior service upon complainant and the order of June 5, 1962, is 
hereby reinstated. 


The reparation awarded in the order of June 5, 1962, shall be 
paid within 30 days from the date hereof. 


This order shall be published and copies hereof served upon 
the parties. 


(No. 7841) 


In re GAY PRODUCE COMPANY, INC. PACA Docket No. 8095. 
Decided June 27, 1962. 


Failure to Pay Promptly—Suspension of License— 
Consent Order 


Respondent admitted the violations charged and consented to a 45-day sus- 
pension of its license. 


Mr. Richard W. Merryman, for complainant. Mr. Theodore W. Law, Jr., of 
Columbia, South Carolina, for respondent. Mr. John Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
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seq.), instituted by a complaint filed on August 12, 1960 by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that respondent, in violation of section 2 of the 
act (7 U.S.C. 499b) has failed truly and correctly to account 
and make full payment promptly for commodities received on 
consignment and by purchase with reference to numerous ship- 
ments of perishable agricultural commodities in interstate com- 
merce. It is further averred in the complaint that respondent, in 
willful violation of section 9 of the act, has failed to keep such 
accounts, records, and memoranda as fully and correctly disclose 
all transactions involved in its business. 


On September 8, 1960, respondent filed answer, and on No- 
vember 11, 1960, an amended answer in response to a motion 
to make more specific by complainant’s attorney. A hearing 
scheduled for January 17, 1961, was continued to a time and 
place to be set later on notification that the parties were engaged 
in an attempt to stipulate facts. The attempted stipulation fail- 
ing, a hearing was again scheduled for February 7, 1962, and 
postponed to February 28, 1962, due to the illness of complain- 


ant’s attorney. 


On the latter date a hearing was held before John Curry, 
Office of Hearing Examiners, United States Department of Agri- 
culture, in Columbia, South Carolina. At the hearing complainant 
was represented by Richard W. Merryman, Office of the General 
Counsel, United States Department of Agriculture, and respond- 
ent appeared in person and was represented by Theodore W. 
Law, Jr., Attorney of Law, Kirkland & Aaron, Columbia, South 


Carolina. 


The findings of the fact that follow were stipulated at the 
hearing by and between counsel for the respective parties. 


FINDINGS OF FACT 


1. Respondent, Gay Produce Company, Inc., is a South Caro- 
lina corporation whose address is State Farmers Market (P. O. 
Box 9425), Columbia, South Carolina. 


2. During the period from January 1958 to August 31, 1959, 
the officers and stockholders of respondent were Clarence F. Gay, 
President, and owner of 40% of the stock, and Doy F. Gay, Sec- 
retary-Treasurer, and owner of 60% of the stock. On August 31, 
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1959, Doy F. Gay became respondent’s sole officer and stock- 
holder. 


3. Pursuant to licensing provisions of the act, License No. 
174907 was issued to respondent on February 27, 1958. This 
license presently is in effect. 


4, During the period from on or about November 14, 1958, 
to on or about August 12, 1959, respondent, in interstate com- 
merce, received on consignment from the following shippers, 
three lots of potatoes, but failed truly and correctly to account 
and make full payment promptly to the shippers for the net 
proceeds derived from the sale thereof, all as set forth below: 


A. From M. P. Clark, Inc., Strasburg, Pennsylvania, 
on or about November 14, 1958, two truckloads of pota- 
toes, each consisting of 660 - 50 lb. sacks. Respondent sold 
the potatoes and reported to the shipper that it realized 
net proceeds of $594 for each load. Respondent failed to 
pay any amount to the shipper until March 10, 1959, 
some four months after shipment. 


B. From Joseph Lamberta, Smyrna, Deleware, on or 
about August 12, 1959, a truckload containing 330 sacks 
of potatoes. After selling the potatoes, respondent sub- 
mitted, on or about October 12, 1959, an account sales 
reporting net proceeds of $595.23. No remittance ac- 
companied the account sales. On or about December 11, 
1959, respondent remitted $100 on account. On or about 
February 15, 1960, respondent remitted another pay- 
ment of $100, reducing the unpaid balance to $395.23. 
The balance was paid on January 18, 1961, subsequent 
to the entry of a formal reparation award. 


5. During the period from on or about November 14, 1958, 
to on or about March 1, 1960, respondent, in interstate com- 
merce, purchased, received and accepted from the following 
shippers the lots of vegetables hereinafter listed but failed truly 
and correctly to account and make full payment promptly of the 
agreement purchase prices therefor, all as set forth below: 


A. From LeRoy Dyal, Jr., Cranbury, New Jersey, 
four truckloads of potatoes, the quantities, dates re- 
ceived and agreed prices being as follows: 
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Approximate Date Agreed Price 
Quantity Received (Net) 
700 - 50# sacks November 14, 1958 $722.50 
680 - 504% “ " 19, ¢ 765.00 
675 - 504% “ 2. “ 624.38 
285 - 10% “ ) 
644-50% “ ) December 12, 1958 674.10 


After an investigation by the Department, respondent paid the 
agreed purchase prices as follows: 


(1) The invoice of November 14, 1958, was paid on 
or about March 30, 1959, or four and a half months 
after receipt. 


(2) The invoice of November 19, 1958, was paid on 
or about April 6, 1959, or almost five months after re- 
ceipt. 


(3) For the invoice of November 22, 1958, respond- 
ent tendered a check on or about April 13, 1959, but the 
check was returned by the bank because of insufficient 
funds. The check was honored after a redeposit and the 
invoice was paid about five months after receipt. 


(4) The invoice of December 22, 1958, was paid on 
or about April 22, 1959, or five months after receipt. 


B. From M. P. Clark, Inc., Strasburg, Pennsyl- 
vania, five truckloads of potatoes, the quantities, dates 
received and agreed prices being as follows: 


Approximate Date Agreed Price 
Quantity Received (Net) 
293 - 100# sacks) 

85 - 50# “yy November 24, 1958 $671.00 
680 - 50# - December 2, " 544.00 
700 - 50# 4 « 16,“ 717.50 
700 - 50# - January 12, 1959 700.00 
655 - 50# 5 “ m, * 655.00 





$3,287.50 


After investigation by the Department, and after a 
formal reparation complaint had been filed and served 
upon respondent, respondent made payment to the 
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shipper some time after October 3, 1959. This payment 
was made approximately eleven months after the first 
load was received and nine months after the fifth load 
was received by respondent. 


C. From LeRoy Dyal, Jr., Cranbury, New Jersey, six 
truckloads of potatoes, the quantities, dates received and 
agreed price being as follows: 


Approximate Date Agreed Price 
Quantity Received (Net) 


680 - 50# sacks December 18, 1958 $615.00 
680 - 504% “ January 5, 1959 662.00 
950 - 50# © 6 396.75 
680 - 50# f ; - 985.00 
600 - 50# “ 20, * 535.00 
1000 - 10# 

480 - 50# - 30, “ 818.00 


$4,011.75 


After investigation by the Department, a formal repara- 
tion complaint was received and served upon respondent. 
The shipper was awarded reparation in the amount of 
$4,011.75 on October 9, 1959 (PACA Docket No. 7732). 
Respondent settled the award to complainant’s satis- 
faction on or about November 9, 1959. 


D. From Smith and Weeks, Inc., Mars Hill, Maine, a 
truckload of potatoes on or about January 12, 1959. 
After an investigation by the Department, respondent 
mailed a check to complainant on or about March 23, 
1959, but the check was dishonored. Payment was 
finally accomplished by a Cashier’s Check in the amount 
of $1,025 on April 15, 1959, or more than three months 
after receipt by respondent of the potatoes. 


E. From Corley Produce Company, Incorporated, 
Sanford, Florida, as follows: 


(1) On or about March 21, 1959, 625 bags of green 
cabbage having an agreed purchase price of $625. 


(2) On or about April 6, 1959, 632 packages of 
mixed vegetables having an agreed purchase price of 
$531.95. 
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(3) On or about April 30, 1959, 570 bags of green 
cabbage having an agreed purchase price of $399. 


The shipper filed a formal complaint covering these 
shipments and after allowing credit for a payment on 
the first shipment, reparation in the amount of $938.35 
was awarded on January 23, 1960 (PACA Docket No. 
7810). Respondent paid the award on or about February 
27, 1960. 


F. From Howard Huizinga Company, Chicago, IIlin- 
ois, on or about March 31, 1959, two carloads of pota- 
toes as follows: 


(1) PFE 7034 having an agreed net purchase price 
of $503.10. After an investigation by the Department, 
respondent paid the purchase price on or about October 
13, 1959, or approximately six and one-half months 
after purchase, 


(2) PFE 10741 having an agreed net purchase price 
of $882. The shipper filed a formal complaint and repa- 
ration in the amount of $882 was awarded on March 
7, 1960 (PACA Docket No. 7853). Respondent paid the 
award on or about April 12, 1960. 


G. From Charles W. Wetegrove Co., Inc., Raymond- 
ville, Texas, four truckloads of onions as follows: 


(1) On or about April 4, 1959, one truckload of 
onions at the agreed purchase price of $2,674.50, later 
adjusted by mutual consent to $2,470. 


(2) On or about April 17, 1959, one truckload of 
onions at the agreed purchase price of $2,560.60, later 
adjusted by mutual consent to $1,963.60. 


(3) On or about April 16, 1959, and on or about 
April 24, 1959, two truckloads of onions originally 
shipped to respondent on consignment but later adjusted 
by mutual consent to an agreed price of $2,000 for both 
shipments. 


After an investigation by the shipper and by the De- 
partment, respondent paid the adjusted prices arrived 
at between shipper and receiver totaling $6,433.60 on 
or about August 21, 1959, or approximately four and 
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one-half months after the first shipment and approxi- 
mately four months after the fourth shipment. 


H. From Albert R. George Co., Inc., Copley, Pennsyl- 
vania, on or about April 15, 1959, 700 - 50 pound bags of 
potatoes having an agreed net purchase price of 
$472.50; and on or about April 27, 1958, 186 - 100 pound 
bags and 380-50; and on or about April 27, 1959, 
186-100 pound bags and 380-50 pound bags of pota- 
toes having an agreed net purchase price of $493 for a 
total of $965.50. A formal reparation award was made 
September 15, 1960 (19 A.D. 1089) and the award was 
paid October 26, 1960. 


I. From Davis B. Tompkins, Presque Isle, Maine, 
three truckloads of potatoes as follows: 


(1) On or about February 8, 1960, 200-100 pound 
sacks and 280-50 pound sacks for the agreed purchase 
price of $1,280. 


(2) On or about February 18, 1960, 211-50 pound 
sacks and 207 - 100 pound sacks for the agreed net pur- 
chase price of $990. 


(3) On or about March 1, 1960, 211-100 pound 
sacks and 38-50 pound sacks for the agreed net pur- 
chase price of $981.75. 


The total due Tompkins amounted to $3,251.75. A 
reparation award in this amount, plus interest at 5% 
per annum from April 1, 1960, was issued July 29, 1960 
(PACA Docket No. 8037) and payment thereof was 
made by respondent on September 6, 1960. 


6. During the period from November 14, 1958 through March 
1, 1960, respondent failed to keep such accounts, records, and 
memoranda as would fully and correctly disclose all transactions 
involved in its business as required by section 9 of the act (7 
U.S.C. 499(i)) and section 46.15 of the regulations issued pur- 
suant to said act (7 CFR 46.15). Respondent marked “Paid” 
invoices that actually were not paid. Respondent did not assign 
a lot number to purchased produce being handled at the same 
time as similar consigned produce and it failed to record on sales 
tickets at the time of sale such lot numbers as were assigned to 
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consigned produce. There was no effort on the part of respond- 
ent to perpetrate fraud or conceal. 


7. The usual trade custom for payment of purchase and sale 
transactions is a period of between 7 and 10 days after purchase 
and receipt of the merchandise. This custom does not apply 
where buyer and seller make special agreement for the payment 
of the purchase price. 


CONCLUSIONS 


Respondent admits that its failures to pay promptly for ship- 
ments of perishable agricultural commodities purchased or re- 
ceived on consignment in interstate commerce were in violation 
of section 2 of the act (7 U.S.C. 499(b)). 

In addition, respondent admits that it failed to keep such ac- 
counts, records, and memoranda as fully and correctly disclosed 
all transactions involved in its business, which was in violation 
of section 9 of the act (7 U.S.C. 499(b)) and the regulations 
issued thereunder (7 CFR 46.13-46.19), although there was no 
effort on the part of the respondent to perpetrate fraud or con- 
ceal. 

Respondent has consented to a suspension of its license for a 
period of 45 days, effective July 15, 1962, and complainant has 
indicated approval of such a suspension. An order to that effect 
should be issued. 

ORDER 


Respondent’s license is hereby suspended for a period of 45 
days. 

This order shall become effective July 15, 1962. 

The facts and circumstances shall be published. 

Copies of this order shall be served upon the parties. 


(No. 7842) 


ELMER BUNTING v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8454. Decided June 28, 1962. 
Agent—Principal—Liability 


It is concluded that, with respondent’s knowledge and consent, Anthony 
Sarno, Jr., N. Boone Hoffman and James Thompson held themselves out 
as being authorized agents and representatives of respondent in their 
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dealings with complainant. Respondent is liable to complainant for the 
amount claimed. 

Mr. R. Norris Bloxom, of Accomac, Virginia, for complainant. Mr. Frederick 
C. Langone, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a e¢ seq.). 
An informal complaint was filed on January 25, 1961. The formal 
complaint was filed on May 2, 1961. Complainant seeks repara- 
tion in the sum of $857.60, the claimed purchase price of 728 
baskets of green tomatoes allegedly sold and delivered to respond- 
ent at Painter, Virginia, during the month of July 1960. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on May 23, 1961. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on May 24, 1961. Respondent filed an 
answer on July 5, 1961, denying the material allegations of the 
complaint. Respondent alleges in effect that complainant sold 
the tomatoes herein to N. Boone Hoffman and Painter Tomato 
Company from whom respondent purchased the tomatoes and 
that they were not the agents of respondent. Respondent re- 
quested an oral hearing. 


This proceeding was consolidated with four companion cases 
involving the same respondent, PACA Docket Nos. 8452, 8453, 
8455 and 8498, for the purpose of hearing which was held at 
Boston, Massachusetts, on March 30, 1962. The complainants in 
Docket Nos. 8452, 8453, 8454 and 8455, were represented by 
counsel. Three of the complainants, Willie Long, Elmer Bunting 
and Frank Warren, appeared and testified. Complainant in 
Docket No. 8498, Clarence V. Smith, was not represented at the 
hearing and no witnesses appeared to testify in his behalf. The 
deposition testimony of this complainant was received in evi- 
dence. Respondent was represented by counsel. Anthony J. Sarno 
was the only witness to testify for respéndent. One brief was 
filed for all complainants. 


FINDINGS OF FACT 


1. Complainant is an individual, Elmer Bunting, whose ad- 
dress is Onley, Virginia. 
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2. Respondent is an individual, Anthony J. Sarno, doing busi- 
ness as Sunlight Tomato Repacking Company, whose address is 
82 Commercial Street, Boston, Massachusetts. At the time of 
the transactions involved in this proceeding, respondent was 
licensed under the act. 


3. On or about July 6, 1960, respondent sent a bank draft in 
the amount of $1,000 to his representative, Boone Hoffman, to 
purchase tomatoes for respondent in Accomac County, Virginia. 
Another draft for $2,500 was sent to Hoffman on July 8, 1960. 
At the suggestion of Anthony Sarno, Jr., a separate account was 
established by Boone Hoffman in the Eastern Shore Citizens 
Bank at Painter, Virginia, in the name of Painter Tomato Com- 
pany, for the deposit of funds received from respondent. 


4. On July 9, 1960, in the course of interstate commerce, com- 
plainant sold to respondent 568 baskets of green tomatoes at an 
agreed price of $1.20 per basket, delivered Painter, Vinginia. The 
contract between the parties was negotiated by complainant and 
respondent’s agent, Anthony Sarno, Jr. 


5. On July 10, 1960, in the course of interstate commerce, 
complainant sold to respondent 160 baskets of green tomatoes at 
an agreed price of $1.10 per basket, delivered Painter, Virginia. 
The contract between the parties was negotiated by complainant 
and respondent’s agent, Anthony Sarno, Jr. 


6. On the dates of sale, complainant delivered the baskets of 
green tomatoes to respondent at Painter, Virginia, where they 
were accepted by respondent and thereafter shipped by respond- 
ent to Boston, Massachusetts, or New York, New York. The 
three receipts for these tomatoes were signed in the name of 
Sunlight Tomato Co., two by Boone Hoffman and one by James 
Thompson, an employee of respondent. 


7. The total purchase price of the 728 baskets of green toma- 
toes is $857.60. Complainant received in payment a check of 
Painter Tomato Company dated July 15, 1960. This check was 
returned unpaid to complainant by the bank because of in- 
sufficient funds. 


8. There is now due and owing to complainant from respond- 
ent the sum of $857.60, no part of which has been paid. 


9. An informal complaint was filed on January 25, 1961, 
which was within 9 months after the causes of action accrued. 
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CONCLUSIONS 


The complaint involved in this proceeding is based upon re- 
spondent’s failure to pay the agreed purchase price of tomatoes 
allegedly sold, delivered to and accepted by respondent without 
complaint. It is respondent’s position that complainant must look 
to one Boone Hoffman for payment of the purchase price. Re- 
spondent claims that Hoffman, an independent contractor, failed 
to pay complainant for the tomatoes purchased by him and for 
which Hoffman was paid by respondent. In support of this con- 
tention respondent offered in evidence an affidavit of Hoffman, 
sworn to on December 27, 1960, the contents of which are sum- 
marized as follows: 


Hoffman lives in Painter, Virginia, and there operates a 
gasoline station. In the course of telephone conversa- 
tions with respondent, he agreed to purchase tomatoes 
for respondent in Accomac County, Virginia, during the 
1960 season for which he was to be paid $75 a week, 
plus expenses. Respondent wired money to pay an ad- 
vance rental of $25 per month for a packing shed in 
Painter. Respondent hired one James Thompson to 
grade and pack the tomatoes. Respondent sent his son, 
Sarno, Jr., to Painter where he arrived about July 6, 
1960, and stayed until July 18, 1960. About July 6, 1960, 
respondent sent him a draft for $1,000 to purchase to- 
matoes. At Sarno, Jr.’s suggestion, it was agreed this 
money would be deposited in the name of Painter Toma- 
to Company rather than respondent’s account. Of the 
$1,000, the sum of $600 was given Thompson to set up a 
grader, all in accordance with respondent’s phoned in- 
structions to his son. 


After Sarno, Jr., arrived, all arrangements for tomato 
purchases were made by Sarno, Jr., and Thompson, both 
of whom inspected the tomatoes in the field and set 
prices each day. Sarno, Jr. arranged for the truck haul- 
ing of the packed tomatoes through the Starbird Brok- 
erage; he billed the tomatoes out; and instructed the 
drivers as to refrigeration. Two of. the tomato loads 
were shipped to respondent at Boston, and one to A. W. 
Beegel at New York City. 


Hoffman usually receipted for the tomatoes at the 
grader, signing “Sunlight Tomato Company, by N. 
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Boone Hoffman.” The receipt tickets were given to the 
growers by him or Sarno, Jr. Respondent first com- 
plained about the tomatoes on July 11 or 12, 1960, 
when he talked on the telephone with his son, as well 
as Thompson and Hoffman. At respondent’s request, a 
complete accounting of tomatoes purchased was pre- 
pared by Sarno, Jr. with the assistance of Thompson 


and Hoffman. 


The following deposits of funds received from respond- 
dent were made in the name of Painter Tomato Com- 
pany: July 6-$175, July 7 - $450, July 8- $2,500, and 
July 13-$9. A balance of $27.53, which belongs to re- 
spondent, remains on deposit in the Eastern Shore Citi- 
zens Bank at Painter, Virginia. 


Many of the statements contained in Hoffman’s affidavit were 
corroborated at the hearing by witnesses Long, Warren and 
Bunting. All three testified that they sold their tomatoes to 
Sarno, Jr., after he and Thompson had visited their fields and 
inspected the tomatoes. The record shows that of the 12 receipts 
given to the complainants in Docket Nos. 8452, 8453, 8454 and 
8455, eight of them were signed by Hoffman in the name of Sun- 
light Tomato Co., two by Thompson in the name of Sunlight 
Tomato Co., and one each by Hoffman and Thompson, as indi- 
viduals. In Docket No. 8498, one receipt was signed “N. Boone 
Hoffman,” the second was signed “Sunlight Tomato Co.” Both 
Long and Warren testified that Hoffman gave them their receipts 
in the presence of Sarno, Jr. According to these three witnesses, 
they knew Hoffman was not in the produce business and because 
of his poor financial condition they would not sell their tomatoes 
to him. Long also testified that he was present at the time Sarno, 
Jr., Thompson and Hoffman spoke with respondent on the tele- 
phone; that he understood from the conversation complaint was 
being made by respondent about the condition of the tomatoes 
found upon arrival at Boston; and that he heard Sarno, Jr., tell 
his father that the tomatoes were all right when they left 


Painter. 


Respondent testified that in June 1960, he had a telephone con- 
versation with Hoffman who identified himself as a traveling 
buyer who would be able to purchase tomatoes in Virginia and 
sell them to respondent at a good price, and that he had bought 
for DeMarco Brothers and Andy Boy of Boston, Massachusetts. 
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Respondent also testified that on July 6, 1960, Hoffman called 
again saying he was about to “run the tomatoes” and that he 
needed $1,000 which respondent sent to him in the form of a 
draft. According to respondent, Hoffman phoned again on July 
8 asking for more money to pay the farmers who had delivered 
tomatoes and respondent sent him another draft for $2,500. Re- 
spondent claims he suffered a net loss of $1,294.62 on his tomato 
deal with Hoffman. As to his son, respondent testified that he 
had no experience in the tomato business; that he had no author- 
ity to buy tomatoes; and that he was on school vacation around 
Bloxom, Virginia, at the time in question, visiting various 
shipping friends of respondent, including one R. L. Sommers who 
was also shipping tomatoes to respondent at that time. 


On cross-examination, respondent conceded that he had made 
no check on Hoffman’s reputation or credit rating prior to their 
negotiations. The witness further admitted signing without any 
objection the bill of lading covering 442 crates of tomatoes which 
shows “Sunlight Tomato Co.” as both shipper and consignee. In 
testifying that he sent the moneys to Hoffman as an advance, re- 
spondent acknowledged that he accepted Hoffman’s word as to 
his experience and qualifications in buying tomatoes. 


The affidavit of Hoffman was offered in evidence by respond- 
ent for the claimed purpose of showing that Hoffman did not 
deposit respondent’s two drafts totalling $3,500 but cashed them 
instead and diverted the proceeds, so that Hoffman, according 
to his own affidavit, deposited only $3,134 in the account of the 
Painter Tomato Company. That Hoffman did in fact deposit the 
moneys received from respondent is evidenced by the bank state- 
ment of the Eastern Shore Citizens Bank of Painter, Virginia, 
together with 24 cancelled checks issued in the name of the 
Painter Tomato Company. The bank statement shows that on the 
same day respondent sent the draft for $2,500, July 8, 1960, a like 
sum was deposited in the account of the Painter Tomato Company. 
As to respondent’s draft for $1,000, Hoffman’s sworn statement 
that he gave $600 of this money to Thompson to set up a grader 
was not rebutted. Cancelled check No. 11 dated July 9, 1960, 
made payable to the order of “Grading Fee” in the amount of 
$612, and bearing the endorsement of Thompson, represents 
documentary proof in support of Hoffman’s sworn statement. 


Respondent objected to the receipt in evidence of those deliv- 
ery tickets bearing the signature of Thompson on the ground 
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that a comparison of such signature with that appearing on the 
Frank Warren receipt of July 6, 1960, for 164 baskets of toma- 
toes shows clearly that they were not the same signatures. We do 
not deem the obvious variation in the handwriting of Thompson’s 
signature to be of material significance, particularly so, when we 
consider the explanation offered by Willie Long. In conceding 
the discrepancy in the handwritten appearance of the signatures 
on cross-examination, Long quoted Thompson as admitting that 
he signed “so people wouldn’t know my signature.” 


Apart from his own testimony, respondent has submitted little 
evidence of value in this proceeding to support his contention 
that Boone Hoffman was an independent contractor from whom 
he purchased the tomatoes in controversy. Respondent was un- 
able to produce any bill of sale, invoice or other sales document 
received from Hoffman, notwithstanding that on February 1, 
1961, respondent advised a representative of the Department that 
Hoffman had invoiced him for the tomatoes. Respondent would 
also have us understand that he signed the bill of lading for 442 
crates of tomatoes without noticing that the shipper as well as 
the consignee were both shown as the Sunlight Tomato Co. 
Finally, it appears from respondent’s own testimony that as 
early as July 6 or 7, 1960, he was on notice that Hoffman was 
acting in the name of the Sunlight Tomato Co. Upon being asked 
whether the tomato crates had been paid for to a Mr. Holland, 
respondent replied: 


“When Boone Hoffman received the first $1,000, Mr. 
Holland from the crate people called and said he had 
billed them to Sunlight Tomato Company. I said, ‘Mr. 
Boone Hoffman has no authority to bill them to Sun- 
light Tomato Company’.. .” 


If, on or about July 6, 1960, respondent was aware of Hoffman 
using the name of Sunlight Tomato Co. without authority, his 
action two days later in sending Hoffman an additional $2,500 
without objection or protest, was, to say the least, an admission 
of incurable short-sightedness. 


It is our view that by a preponderance of the more credible 
and reliable evidence, complainant has sustained convincingly his 
burden of proof in establishing that, with respondent’s knowl- 
edge and consent, Anthony Sarno, Jr., N. Boone Hoffman and 
James Thompson, held themselves out as being authorized agents 
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and representatives of respondent in their dealings with com- 
plainant, and that with respondent’s knowledge and consent, An- 
thony Sarno, Jr., held himself out as being respondent’s author- 
ized agent and representative in charge of inspecting, buying, 
grading, packing, and shipping complainant’s tomatoes. Accord- 
ingly, it is concluded that respondent is indebted to complainant 
in the amount of $875.60, being the agreed purchase price of 
the 728 baskets of tomatoes involved herein. Respondent’s failure 
to pay complainant this amount is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$857.60, with interest. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $857.60, with in- 


terest thereon at the rate of 5 percent per annum from August 
1, 1960, until paid. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7843) 


JAMES DENNIS v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8453. Decided June 28, 1962. 


Agent—Principal—Liability 


It is concluded that, with respondent’s knowledge and consent, Anthony 
Sarno, Jr., N. Boone Hoffman and James Thompson held themselves out 
as being authorized agents and representatives of respondent in their 
dealings with complainant. Respondent is liable to complainant for the 
amount claimed. 

Mr. R. Norris Bloxom, of Accomac, Virginia, for complainant. Mr. Frederick 
C. Langone, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 25, 1961. The 
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formal complaint was filed on May 2, 1961. Complainant seeks 
reparation in the sum of $178.20, the claimed purchase price of 
162 baskets of green tomatoes allegedly sold and delivered to re- 
spondent at Painter, Virginia, during the month of July 1960. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on May 20, 1961. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on May 22, 1961. Respondent filed an 
answer on July 5, 1961, denying the material allegations of the 
complaint. Respondent alleges in effect that complainant sold the 
tomatoes herein to N. Boone Hoffman, who was not respondent’s 
agent but an independent contractor from whom respondent pur- 
chased the tomatoes. Respondent requested an oral hearing. 


This proceeding was consolidated with four companion cases 
involving the same respondent, PACA Docket Nos. 8452, 8454, 
8455 and 8498, for the purpose of hearing which was held at 
Boston, Massachusetts, on March 30, 1962. The complainants in 
Docket Nos. 8452, 8453, 8454 and 8455, were represented by 
counsel. Three of the complainants, Willie Long, Elmer Bunting 
and Frank Warren, appeared and testified. Complainant in 
Docket No. 8498, Clarence V. Smith, was not represented at the 
hearing and no witnesses appeared to testify in his behalf. The 
deposition testimony of this complainant was received in evi- 
dence. Respondent was represented by counsel. Anthony J. Sarno 
was the only witness to testify for respondent. One brief was 
filed for all complainants. 


FINDINGS OF FACT 


1. Complainant is an individual, James Dennis, whose address 
is R.F.D., Painter, Virginia. 


2. Respondent is an individual, Anthony J. Sarno, doing busi- 
ness as Sunlight Tomato Repacking Company, whose address is 
82 Commercial Street, Boston, Massachusetts. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the act. 


3. On or about July 6, 1960, respondent sent a bank draft in 
the amount of $1,000 to his representative, Boone Hoffman, to 
purchase tomatoes for respondent in Accomac County, Virginia. 
Another draft fom $2,500 was sent to Hoffman on July 8, 1960. 
At the suggestion of Anthony Sarno, Jr., a separate account was 
established by Boone Hoffman in the Eastern Shore Citizens 
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Bank, Painter, Virginia, in the name of Painter Tomato Com- 
pany, for the deposit of funds received from respondent. 


4. On July 8, 1960, in the course of interstate commerce, com- 
plainant sold to respondent two loads containing a total of 162 
baskets of green tomatoes at an agreed price of $1.10 per basket, 
delivered Painter, Virginia. The contract been the parties was 
negotiated by complainant and respondent’s agent, Anthony 
Sarno, Jr. 


5. On July 8, 1960, complainant delivered 162 baskets of 
green tomatoes to respondent at Painter, Virginia, where they 
were accepted by respondent and thereafter shipped by respond- 
ent to Boston, Massachusetts, or New York, New York. The two 
receipts for these tomatoes were signed by Boone Hoffman and 
James Thompson, an employee of respondent. 


6. The total purchase price of the 162 baskets of green 
tomatoes is $178.20, no part of which sum has been paid to com- 
plainant by respondent. 


7. An informal complaint was filed on January 25, 1961, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The complaint involved in this proceeding is based upon re- 
spondent’s failure to pay the agreed purchase price of tomatoes 
allegedly sold, delivered to and accepted by respondent without 
complaint. It is respondent’s position that complainant must look 
to one Boone Hoffman for payment of the purchase price. Re- 
spondent claims that Hoffman, an independent contractor, failed 
to pay complainant for the tomatoes purchased by him and for 
which Hoffman was paid by respondent. In support of this con- 
tention respondent offered in evidence an affidavit of Hoffman, 
sworn to on December 27, 1960, the contents of which are sum- 
marized as follows: 


Hoffman lives in Painter, Virginia, and there operates 
a gasoline station. In the course of telephone conversa- 
tions with respondent, he agreed to purchase tomatoes 
for respondent in Accomac County, Virginia, during the 
1960 season for which he was to be paid $75 a week, 
plus expenses. Respondent wired money to pay an ad- 
vance rental of $25 per month for a packing shed in 
Painter. Respondent hired one James Thompson to 
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grade and pack the tomatoes. Respondent sent his son, 
Sarno, Jr., to Painter where he arrived about July 6, 
1960, and stayed until July 18, 1960. About July 6, 1960, 
respondent sent him a draft for $1,000 to purchase to- 
matoes. At Sarno, Jr.’s, suggestion, it was agreed this 
money would be deposited in the name of Painter To- 
mato Company rather than respondent’s account. Of the 
$1,000, the sum of $600 was given Thompson to set up a 
grader, all in accordance with respondent’s phoned in- 
structions to his son. 
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After Sarno, Jr., arrived, all arrangements for tomato 
purchases were made by Sarno, Jr., and Thompson, 
both of whom inspected the tomatoes in the field and set 
prices each day. Sarno, Jr. arranged for the truck haul- 
ing of the packed tomatoes through the Starbird Brok- 
erage; he billed the tomatoes out; and instructed the 
drivers as to refrigeration. Two of the tomato loads 
were shipped to respondent at Boston, and one to 
A. W. Beegel at New York City. 
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Hoffman usually receipted for the tomatoes at the 
grader, signing “Sunlight Tomato Company, by N. 
Boone Hoffman.” The receipt tickets were given to the 
growers by him or Sarno, Jr. Respondent first com- 
plained about the tomatoes on July 11 or 12, 1960, when 
he talked on the telephone with his son, as well as 
Thompson and Hoffman. At respondent’s request, a 
complete accounting of tomatoes purchased was pre- 
pared by Sarno, Jr. with the assistance of Thompson 
and Hoffman. 











The following deposits of funds received from respond- 
ent were made in the name of Painter Tomato Com- 
pany: July 6-$175, July 7-$450, July 8- $2,500, and 
July 138-$9. A balance of $27.53, which belongs to re- 
spondent, remains on deposit in the Eastern Shore Citi- 
zens Bank at Painter, Virginia. 









Many of the statements contained in Hoffman’s affidavit were 
corroborated at the hearing by witnesses Long, Warren and 
Bunting. All three testified that they sold their tomatoes to 
Sarno, Jr., after he and Thompson had visited their fields and 
inspected the tomatoes. The record shows that of the 12 re- 
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ceipts given to the complainants in Docket Nos. 8452, 8453, 8454 
and 8455, eight of them were signed by Hoffman in the name of 
Sunlight Tomato Co., two by Thompson in the name of Sun- 
light Tomato Co., and one each by Hoffman and Thompson, as 
individuals. In Docket No. 8498, one receipt was signed “N. 
Boone Hoffman,” the second was signed “Sunlight Tomato Co.” 
Both Long and Warren testified that Hoffman gave them their 
receipts in the presence of Sarno, Jr. According to these three 
witnesses, they knew Hoffman was not in the produce business 
and because of his poor financial condition they would not sell 
their tomatoes to him. Long also testified that he was present at 
the time Sarno, Jr., Thompson and Hoffman spoke with respond- 
ent on the telephone; that he understood from the conversation 
complaint was being made by respondent about the condition of 
the tomatoes found upon arrival at Boston; and that he heard 
Sarno, Jr., tell his father that the tomatoes were all right when 
they left Painter. 


Respondent testified that in June 1960, he had a telephone con- 
versation with Hoffman who identified himself as a traveling 
buyer who would be able to purchase tomatoes in Virginia and 
sell them to respondent at a good price, and that he had bought 
for DeMarco Brothers and Andy Boy of Boston, Massachusetts. 
Respondent also testified that on July 6, 1960, Hoffman called 
again saying he was about to “run the tomatoes” and that he 
needed $1,000 which respondent sent to him in the form of a 
draft. According to respondent, Hoffman phoned again on July 
8 asking for more money to pay the farmers who had delivered 
tomatoes and respondent sent him another draft for $2,500. Re- 
spondent claims he suffered a net loss of $1,294.62 on his tomato 
deal with Hoffman. As to his son, respondent testified that he 
had no experience in the tomato business; that he had no author- 
ity to buy tomatoes; and that he was on school vacation around 
Bloxom, Virginia, at the time in question, visiting various 
shipping friends of respondent, including on R. L. Sommers who 
was also shipping tomatoes to respondent at that time. 


On cross-examination, respondent conceded that he had made 
no check of Hoffman’s reputation or credit rating prior to their 
negotiations. The witness further admitted signing without any 
objection the bill of lading covering 442 crates of tomatoes which 
shows “Sunlight Tomato Co.” as both shipper and consignee. In 
testifying that he sent the moneys to Hoffman as an advance, 
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respondent acknowledged that he accepted Hoffman’s word as 
to his experience and qualifications in buying tomatoes. 


The affidavit of Hoffman was offered in evidence by respond- 
ent for the claimed purpose of showing that Hoffman did not 
deposit respondent’s two drafts totalling $3,500 but cashed them 
instead and diverted the proceeds, so that Hoffman, according to 
his own affidavit, deposited only $3,134 in the account of the 
Painter Tomato Company. That Hoffman did in fact deposit the 
moneys received from respondent is evidenced by the bank state- 
ment of the Eastern Shore Citizens Bank of Painter, Virginia, 
together with 24 cancelled checks issued in the name of the 
Painter Tomato Company. The bank statement shows that on 
the same day respondent sent the draft for $2,500, July 8, 1960, 
a like sum was deposited in the account of the Painter Tomato 
Company. As to respondent’s draft for $1,000, Hoffman’s sworn 
statement that he gave $600 of this money to Thompson to set 
up a grader was not rebutted. Cancelled check No. 11 dated July 
9, 1960, made payable to the order of ‘Grading Fee” in the 
amount of $612, and bearing the endorsement of Thompson, 
represents documentary proof in support of Hoffman’s sworn 
statement. 


Respondent objected to the receipt in evidence of those de- 
livery tickets bearing the signature of Thompson on the ground 
that a comparison of such signature with that appearing on the 
Frank Warren receipt of July 6, 1960, for 164 baskets of toma- 
toes shows clearly that they were not the same signatures. We 
do not. deem the obvious variation in the handwriting of Thomp- 
son’s signature to be of material significance, particularly so, 
when we consider the explanation offered by Willie Long. In 
conceding the discrepancy in the handwritten appearance of the 
signatures on cross-examination, Long quoted Thompson as ad- 
mitting that he signed ‘‘so people wouldn’t know my signature.” 


Apart from his own testimony, respondent has submitted little 
evidence of value in this proceeding to support his contention 
that Boone Hoffman was an independent contractor from whom 
he purchased the tomatoes in controversy. Respondent was un- 
able to produce any bill of sale, invoice or other sales document 
received from Hoffman, notwithstanding that on February 1, 
1961, respondent advised a representative of the Department 
that Hoffman had invoiced him for the tomatoes. Respondent 
would also have us understand that he signed the bill of lading 
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for 442 crates of tomatoes without noticing that the shipper as 
well as the consignee were both shown as the Sunlight Tomato 
Co. Finally, it appears from respondent’s own testimony that as 
early as July 6 or 7, 1960, he was on notice that Hoffman was 
acting in the name of the Sunlight Tomato Co. Upon being asked 
whether the tomato crates had been paid for to a Mr. Holland, 
respondent replied: 


“When Boone Hoffman received the first $1,000, Mr. 
Holland from the crate people called and said that he 
had billed them to Sunlight Tomato Company. I said, 
‘Mr. Boone Hoffman has no authority to bill them to 
Sunlight Tomato Company... .” 


If, on or about July 6, 1960, respondent was aware of Hoff- 
man using the name of Sunlight Co. without authority, his action 
two days later in sending Hoffman an additional $2,500 without 
objection or protest, was, to say the least, an admission of in- 
curable short-sightedness. 


It is our view that by a preponderance of the more credible 
and reliable evidence, complainant has sustained convincingly his 
burden of proof in establishing that, with respondent’s knowl- 
edge and consent, Anthony Sarno, Jr., N. Boone Hoffman and 
James Thompson, held themselves out as being authorized agents 
and representatives of respondent in their dealings with com- 
plainant, and that with respondent’s knowledge and consent, An- 
thony Sarno, Jr., held himself out as being respondent’s author- 
ized agent and representative in charge of inspecting, buying, 
grading, packing, and shipping complainant’s tomatoes. Accord- 
ingly, it is concluded that respondent is indebted to complainant 
in the amount of $178.20, being the agreed purchase price of the 
162 baskets of tomatoes involved herein. Respondent’s failure to 
pay complainant this amount is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount of 
$178.20, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $178.20, with in- 
terest thereon at the rate of 5 percent per annum from August 
1, 1960, until paid. 


The facts and circumstances shall be published. 
Copies of this order shall be served upon the parties. 
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(No. 7844) 


WILLIE LONG v. SUNLIGHT TOMATO REPACKING Co. PACA Docket 
No. 8452. Decided June 28, 1962. 


Agent—Principal—Liability 


It is concluded that, with respondent’s knowledge and consent, Anthony 
Sarno, Jr., N. Boone Hoffman and James Thompson held themselves out 
as being authorized agents and representatives of respondent in their 
dealings with complainant. Respondent is liable to complainant for the 
amount claimed. 

Mr. R. Norris Bloxom, of Accomac, Virginia, for complainant. Mr. Frederick 
C. Langone, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 25, 1961. The 
formal complaint was filed on May 2, 1961. Complainant seeks 
reparation in the sum of $1,559.65, the claimed purchase price 
of 1,283 baskets of tomatoes allegedly sold and delivered to re- 
spondent at Painter, Virginia, during the month of July 1960. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on May 23, 1961. A copy of the 
formal complaint and a copy of the report of investigation were 
served upon respondent on May 24, 1961. Respondent filed an 
answer on July 5, 1961, denying the material allegations of the 
complaint. Respondent alleges in effect that complainant sold the 
tomatoes herein to N. Boone Hoffman, who was not respondent’s 
agent but an independent contractor from whom respondent pur- 
chased the tomatoes. Respondent requested an oral hearing. 


This proceeding was consolidated with four companion cases 
involving the same respondent, PACA Docket Nos. 8453, 8454, 
8455 and 8498, for the purpose of hearing which was held at 
Boston, Massachusetts, on March 30, 1962. The complainants in 
Docket Nos. 8452, 8453, 8454 and 8455 were represented by 
counsel. Three of the complainants, Willie Long, Elmer Bunting 
and Frank Warren, appeared and testified. Complainant in 
Docket No. 8498, Clarence V. Smith, was not represented at the 
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hearing and no witnesses appeared to testify in his behalf. The 
deposition testimony of this complainant was received in evi- 
dence. Respondent was represented by counsel. Anthony J. Sarno 
was the only witness to testify for respondent. One brief was 
filed for all complainants. 


FINDINGS OF FACT 


1. Complainant is an individual, Willie Long, whose address 
is R.F.D., Painter, Virginia. 


2. Respondent is an individual, Anthony J. Sarno, doing busi- 
ness as Sunlight Tomato Repacking Company, whose address is 
82 Commercial Street, Boston, Massachusetts. At the time of the 
transactions involved in this proceeding, respondent was licensed 
under the act. 


3. On July 6, 1960, respondent sent a bank draft in the amount 
of $1,000 to his representative, Boone Hoffman, to purchase to- 
matoes for respondent in Accomac County, Virginia. Another 
draft for $2,500 was sent to Hoffman on July 8, 1960. At the 
suggestion of Anthony Sarno, Jr., a separate account was es- 
tablished by Boone Hoffman in the Eastern Shore Citizens Bank, 


Painter, Virginia, in the name of Painter Tomato Company, for 
the deposit of funds received from respondent. 


4. On July 8, 1960, in the course of interstate commerce, com- 
plainant sold to respondent 850 baskets of tomatoes at an agreed 
price of $1.30 per basket, delivered Painter, Virginia. The con- 
tract between the parties was negotiated by complainant and re- 
spondent’s agent, Anthony Sarno, Jr. 


5. On July 9, 1960, in the course of interstate commerce, com- 
plainant sold to respondent 433 baskets of tomatoes at an agreed 
price of $1.05 per basket, delivered Painter, Virginia. The con- 
tract between the parties was negotiated by complainant and re- 
spondent’s agent, Anthony Sarno, Jr. 


6. On the dates of sale, complainant delivered the baskets of 
tomatoes to respondent at Painter, Virginia, where they were 
accepted by respondent and thereafter shipped by respondent to 
Boston, Massachusetts, or New York, New York. The four re- 
ceipts for these tomatoes were signed in the name of Sunlight 
Tomato Co., three by Boone Hoffman and one by James Thomp- 
son, an employee of respondent. 


7. The total purchase price of the 1,283 baskets of tomatoes 
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is $1,559.65, no part of which sum has been paid to complainant 
by respondent. 


8. An informal complaint was filed on January 25, 1961, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The complaint involved in this proceeding is based upon re- 
spondent’s failure to pay the agreed purchase price of tomatoes 
allegedly sold, delivered to and accepted by respondent without 
complaint. It is respondent’s position that complainant must look 
to one Boone Hoffman for payment of the purchase price. Re- 
spondent claims that Hoffman, an independent contractor, failed 
to pay complainant for the tomatoes purchased by him and for 
which Hoffman was paid by respondent. In support of this con- 
tention respondent offered in evidence an affidavit of Hoffman, 
sworn to on December 27, 1960, the contents of which are sum- 
marized as follows: 


Hoffman lives in Painter, Virginia, and there operates 
a gasoline station. In the course of telephone conversa- 
tions with respondent, he agreed to purchase tomatoes 
for respondent in Accomac County, Virginia, during the 
1960 season for which he was to be paid $75 a week, 
plus expenses. Respondent wired money to pay an ad- 
vance rental of $25 per month for a packing shed in 
Painter. Respondent hired one James Thompson to 
grade and pack the tomatoes. Respondent sent his son, 
Sarno, Jr., to Painter where he arrived about July 6, 
1960, and stayed until July 18, 1960. About July 6, 1960, 
respondent sent him a draft for $1,000 to purchase to- 
matoes. At Sarno, Jr.’s suggestion, it was agreed this 
money would be deposited in the name of Painter Toma- 
to Company rather than respondent’s account. Of the 
$1,000, the sum of $600 was given Thompson to set up a 
grader, all in accordance with respondent’s phoned in- 
structions to his son. 


After Sarno, Jr., arrived, all arrangements for tomato 
purchases were made by Sarno, Jr., and Thompson, both 
of whom inspected the tomatoes in the field and set 
prices each day. Sarno, Jr. arranged for the truck 
hauling of the packed tomatoes through the Starbird 
Brokerage; he billed the tomatoes out; and instructed 
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the drivers as to refrigeration. Two of the tomato loads 
were shipped to respondent at Boston, and one to A. W. 
Beegel at New York City. 


Hoffman usually receipted for the tomatoes at the 
grader, signing “Sunlight Tomato Company, by N. 
Boone Hoffman.” The receipt tickets were given to the 
growers by him or Sarno, Jr. Respondent first com- 
plained about the tomatoes on July 11 or 12, 1960, when 
he talked on the telephone with his son, as well as 
Thompson and Hoffman. At respondent’s request, a 
complete accounting of tomatoes purchased was pre- 
pared by Sarno, Jr. with the assistance of Thompson 
and Hoffman. 


The following deposits of funds received from respond- 
ent were made in the name of Painter Tomato Com- 
pany: July 6-$175, July 7-$450, July 8 - $2,500, and 
July 13-$9. a balance of $27.53, which belongs to 
respondent, remains on deposit in the Eastern Shore 
Citizens Bank at Painter, Virginia. 


Many of the statements contained in Hoffman’s affidavit were 
corroborated at the hearing by witnesses Long, Warren and 
Bunting. All three testified that they sold their tomatoes to 
Sarno, Jr., after he and Thompson had visited their fields and 
inspected the tomatoes. The record shows that of the 12 receipts 
given to the complainants in Docket Nos. 8452, 8453, 8454 and 
8455, eight of them were signed by Hoffman in the name of Sun- 
light Tomato Co., two by Thompson in the name of Sunlight 
Tomato Co., and one each by Hoffman and Thompson, as indi- 
viduals. In Docket No. 8498, one receipt was signed “N. Boone 
Hoffman,” the second was signed “Sunlight Tomato Co.” Both 
Long and Warren testified that Hoffman gave them their re- 
ceipts in the presence of Sarno, Jr. According to these three 
witnesses, they knew Hoffman was not in the produce business 
and because of his poor financial condition they would not have 
sold their tomatoes to him for his own account. Long also testi- 
fied that he was present at the time Sarno, Jr., Thompson and 
Hoffman spoke with respondent on the telephone; that he under- 
stood from the conversation complaint was being made by 
respondent about the condition of the tomatoes found upon ar- 
rival at Boston; and that he heard Sarno, Jr., tell his father that 
the tomatoes were all right when they left Painter. 
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Respondent testified that in June 1960, he had a telephone 
conversation with Hoffman who identified himself as a traveling 
buyer who would be able to purchase tomatoes in Virginia and 
sell them to respondent at a good price, and that he had bought 
for DeMarco Brothers and Andy Boy of Boston, Massachusetts. 
Respondent also testified that on July 6, 1960, Hoffman called 
again saying he was about to “run the tomatoes” and that he 
needed $1,000 which respondent sent to him in the form of a 
draft. According to respondent, Hoffman phoned again on July 
8 asking for more money to pay the farmers who had delivered 
tomatoes and respondent sent him another draft for $2,500. Re- 
spondent claims he suffered a net loss of $1,294.62 on his toma- 
to deal with Hoffman. As to his son, respondent testified that 
he had no experience in the tomato business; that he had no 
authority to buy tomatoes; and that he was on school vacation 
around Bloxom, Virginia, at the time in question, visiting vari- 
ous shipping friends of respondent, including one R. L. Sommers 
who was also shipping tomatoes to respondent at that time. 


On cross-examination, respondent conceded that he had made 
no check of Hoffman’s reputation or credit rating prior to their 
negotiations, The witness further admitted signing without any 
objection the bill of lading covering 442 crates of tomatoes which 
shows “Sunlight Tomato Co.” as both shipper and consignee. In 
testifying that he sent the moneys to Hoffman as an advance, 
respondent acknowledged that he accepted Hoffman’s word as to 
his experience and qualifications in buying tomatoes. 


The affidavit of Hoffman was offered in evidence by respond- 
ent for the claimed purpose of showing that Hoffman did not 
deposit respondent’s two drafts totaling $3,500 but cashed them 
instead and diverted the proceeds, so that Hoffman, according 
to his own affidavit, deposited onlly $3,134 in the account of 
Painter Tomato Company. That Hoffman did in fact deposit the 
moneys received from respondent is evidenced by the bank state- 
ment of the Eastern Shore Citizens Bank of Painter, Virginia, 
together with 24 canceled checks issued in the name of the 
Painter Tomato Company. The bank statement shows that on 
the same day respondent sent the draft for $2,500, July 8, 1960, 
a like sum was deposited in the account of the Painter Tomato 
Company. As to respondent’s draft for $1,000 Hoffman’s sworn 
statement that he gave $600 of this money to Thompson to set 
up a grader was not rebutted. Cancelled check No. 11 dated July 
9, 1960, made payable to the order of “Grading Fee” in the 
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amount of $612, and bearing the endorsement of Thompson, 
represents documentary proof in support of Hoffman’s sworn 
statement. 


Respondent objected to the receipt in evidence of those deliv- 
ery tickets bearing the signature of Thompson on the ground 
that a comparison of such signature with that appearing on 
the Frank Warren receipt of July 6, 1960, for 164 baskets of 
tomatoes, shows clearly that they were not the same signatures. 
We do not deem the obvious variation in the handwriting of 
Thompson’s signature to be of material significance, particu- 
larly so, when we consider the explanation offered by Willie 
Long. In conceding the discrepancy in the handwritten appear- 
ance of the signatures on cross-examination, Long quoted Thomp- 
son as admitting that he signed ‘“‘so people wouldn’t know my 
signature.” 


Apart from his own testimony, respondent has submitted little 
evidence of value in this proceeding to support his contention 
that Boone Hoffman was an independent contractor from whom 
he purchased the tomatoes in controversy. Respondent was un- 
able to produce any bill of sale, invoice or other sales document 
received from Hoffman, notwithstanding that on February 1, 
1961, respondent advised a representative of the Department 
that Hoffman had invoiced him for the tomatoes. Respondent 
would also have us understand that he signed the bill of lading 
for 442 crates of tomatoes without noticing that the shipper 
as well as the consignee were both shown as the Sunlight Toma- 
to Co. Finally, it appears from respondent’s own testimony that 
as early as July 6 or 7, 1960, he was on notice that Hoffman 
was acting in the name of the Sunlight Tomato Co. Upon being 
asked whether the tomato crates had been paid for to a Mr. Hol- 
land, respondent replied: 


“When Boone Hoffman received the first $1,000, Mr. 
Holland from the crate people called and said that he 
had billed them to Sunlight Tomato Company. I said, 
‘Mr. Boone Hoffman has no authority to bill them to 
Sunlight Tomato Company’... .” 


If, on or about July 6, 1960, respondent was aware of Hoffman 
using the name of Sunlight Tomato Co. without authority, his 
action two days later in sending Hoffman an additional $2,500 
without objection or protest, was, to say the least, an admission 
of incurable short-sightedness. 
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It is our view that by a preponderance of the more credible 
and reliable evidence, complainant has sustained convincingly 
his burden of proof in establishing that, with respondent’s know]l- 
edge and consent, Anthony Sarno, Jr., N. Boone Hoffman and 
James Thompson, held themselves out as being authorized agents 
and representatives of respondent in their dealings with com- 
plainant, and that with respondent’s knowledge and consent, 
Anthony Sarno, Jr., held himself out as being respondent’s au- 
thorized agent and representative in charge of inspecting, buy- 
ing, packing, and shipping complainant’s tomatoes. Accordingly, 
it is concluded that respondent is indebted to complainant in the 
amount of $1,559.65, being the total purchase price of the 1,283 
baskets of tomatoes involved herein. Respondent’s failure to pay 
complainant this amount is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of 
$1,559.65, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $1,559.65, with 
interest thereon at the rate of 5 percent per annum from August 
1, 1960, until paid. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7845) 


I. MELTZER & SON v. J. LERNER & SON. PACA Docket No. 8274. 
Decided June 28, 1962. 


Admission of Liability—Counterclaim—Dismissal 


Respondent admitted the allegations of the complaint and claimed the amount 
deducted represented the amount owing to respondent from complainant 
in connection with another transaction. Respondent’s counterclaim was 
not filed within the statutory period and is therefore dismissed. Re- 
spondent is ordered to pay to complainant the balance due. 


Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. LeRoy 
W. Gudgeon, of Chicago, Illinois, for respondent. Mr. Gilbert A. Horn, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed with the Department on De- 
cember 15, 1960, it is alleged that complainant shipped a carload 
of potatoes to respondent for sale for the joint account of the 
parties; that respondent received and sold the shipment and ren- 
dered an accounting thereon to complainant which showed that 
the net sum of $2,080.60 was due to complainant; and that re- 
spondent has paid complainant only $633.13 of this amount, leav- 
ing a balance of $1,447.47 due and owing, for which amount com- 
plainant makes claim. 


A copy of the complaint and a copy of the report of investi- 
gation prepared by the Department were served upon respondent 
on January 11, 1961. A copy of the report of investigation was 
served upon complainant on the same date. A supplemental re- 
port of investigation was served upon both parties. Respondent’s 
answer was filed on January 27, 1961. 


Respondent admits the allegations in the complaint but denies 
owing complainant the sum of $1,447.47, or any other amount. 
By way of set-off, respondent alleges that it consigned two car- 
loads of cabbage to complainant to be handled on a brokerage 
basis; that the net proceeds from the sales of the two carloads 
amounted to $1,447.39, which complainant failed to pay to re- 
spondent; and that respondent deducted this credit from the 
$2,080.60 due to complainant on the carload of potatoes and 
remitted the balance of $633.13, which check was accepted by 
complainant without prejudice to the rights of either party. 


An oral hearing was held at Chicago, Illinois, on September 
22, 1961. Both parties were represented by counsel. A stipula- 
tion of facts was agreed upon and entered into the record, and 
no testimony was offered. Briefs were filed by both parties. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Max Meltzer 
and the Estate of Isadore Meltzer, doing business as I. Meltzer 
& Son, whose address is 3301 South Galloway Street, Philadel- 
phia, Pennsylvania. At the time of the transactions involved in 
this proceeding, complainant was licensed under the act. 


2. Respondent is a partnership composed of Joseph Lerner 
and Nathan Lerner, doing business as J. Lerner & Son, whose 
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address is 2840 South Ashland Avenue, Chicago, Illinois. At the 
time of the transaction involved in this proceeding, respondent 
was licensed under the act. 


3. On or about March 25, 1960, in the course of interstate 
commerce, complainant and respondent entered into a joint ac- 
count agreement whereby respondent was to sell the 430 100- 
pound bags of potatoes in car PFE 7607. The agreed joint ac- 
count cost was $5 per hundredweight, f.o.b. shipping point in 
Idaho. The car was shipped from Newdale, Idaho, on March 24, 
1960. Respondent sold the shipment to a buyer in Chicago, Illin- 
ois, to whom the potatoes were delivered. 


4. QOnor about June 28, 1960, respondent rendered an account- 
ing to complainant showing that the potatoes in car PFE 7607 
had been sold for the gross sum of $2,580; that, after deducting 
the cost, freight, and other expenses, there was a net loss of 
$138.80 on the transaction; and that there was due to complain- 
ant the cost of the potatoes in the amount of $2,150, less one 
half of the loss, or the net sum of $2,080.60. 


5. On or about October 21, 1960, respondent paid complainant 
the sum of $633.13 as an undisputed amount due on the potatoes 
in car PFE 7607, without prejudice to the rights of either party. 
No further payments have been made to complainant on account 
of this transaction. 


6. On or about November 25, 1959, complainant agreed to 
dispose of the 520 crates of cabbage in car PFE 48288 for re- 
spondent’s account. On or about November 30, 1959, complainant 
agreed to dispose of the 530 crates of cabbage in PFE 66195 for 
respondent’s account. Both cars were shipped from Troutdale, 
Oregon, to Philadelphia, Pennsylvania, PFE 48288 on November 
23 and the other car on November 24, 1959. Complainant sold the 
two carloads of cabbage in Philadelphia, and the net proceeds 
were $815.89 and $631.50, respectively. 

7. On or about December 15, 1959, complainant sent a check 
to respondent for $219.30, bearing the following notation: 


“66195 -- 631.50 
48288 -- 815.89 





1447.39 


Less due 
us on PFE 40655 -- 1228.09 





219.30” 
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Respondent received this check on or about December 17, 1959, 
and immediately rejected it and returned it to complainant. The 
check passed back and forth between the parties several times 
and is now in respondent’s possession, unnegotiated. 


8. On or about January 8, 1960, at respondent’s request, com- 
plainant sent respondent accounts of sales on cars PFE 48288 
and PFE 66195. 


9. On or about October 5, 1960, respondent first complained 
informally to the Department concerning complainant’s failure 
to remit the net proceeds in full derived from the sale of cars 
PFE 48288 and PFE 66195. This complaint was filed more than 
9 months after the alleged causes of action accrued as to these 
loads, 


10. The formal complaint was respect to car PFE 7607 was 
filed on December 15, 1960, which was within 9 months after 
the accrual of the cause of action. 


CONCLUSIONS 


Respondent admits liability to complainant for the net sum 
of $2,080.60 due on the shipment of potatoes in PFE 7607, less 
the sum of $633.13 heretofore paid on this account. The issue in 
the proceeding is whether respondent may deduct from his ac- 
counting on PFE 7607 amounts allegedly due from complainant 
on two carloads of cabbage in PFE 48288 and PFE 66195. Com- 
plainant contends that the Secretary is without jurisdiction to 
consider respondent’s counterclaim with respect to these two 
carloads of cabbage since respondent did not file a complaint 
within 9 months after the alleged causes of action accrued. 


We find that there was no connection between the transactions 
in the complaint and in the counterclaim. This being so, the 
Secretary has no jurisdiction over the transactions alleged in the 
counterclaim unless a complaint was filed within 9 months after 
the alleged causes of action accrued thereon. Shoreland Freezers 
v. Novick, 15 A.D. 989. 


The only communication addressed to the Department with re- 
spect to the two carloads of cabbage, other than respondent’s 
answer and counterclaim, is a letter dated October 3, 1960, which 
was received by the Department on October 5, 1960. Respondent 
wrote this letter in answer to the Department’s inquiry as to 
why respondent had failed to remit the full amount due to com- 
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plainant on the shipment of potatoes in car PFE 7607. This 
letter contains enough information about the transaction con- 
cerning the two carloads of cabbage in PFE 48288 and PFE 
66195 to be treated as an informal complaint. Garibaldi & Cuneo 
v. Ernest E. Fadler Co., 11 A.D. 805. The question to be deter- 
mined is whether this informal complaint was submitted to the 
Department within 9 months after the alleged causes of action 
accrued on these two cars. 


Cars PFE 48288 and PFE 66195 were received by complainant 
on or about November 25 and November 30, 1959, respectively. 
On December 15, 1959, complainant sent respondent a check for 
$219.30 on which was noted the amount of the net proceeds 
realized from the sale of each of these two carloads. The notation 
also showed that the sum of $1,228.09 was deducted from the net 
proceeds to offset an amount purportedly due complainant in 
another transaction between the parties. Respondent received 
this check on December 17, 1959, and immediately rejected it 
and returned it to complainant. The check passed back and forth 
between the parties several times, and is now being held unne- 
gotiated by respondent, since further refusal of the check would 
be a useless act. On January 8, 1960, at respondent’s request, 


complainant furnished respondent with detailed accountings of 
the sale of the loads of cabbage in PFE 48288 and PFE 66195. 
On the basis of these accountings, respondent remitted the sum 
of $1,421.67 on February 8, 1960, to Phil A. Livesley Co., the 
owner of the two carloads for whom respondent was handling 
them, 


Respondent contends that the causes of action with respect to 
the shipments of cabbage in PFE 48288 and 66195 did not accrue 
until complainant submitted the detailed accountings thereon on 
January 8, 1960, or until respondent paid the owner for these 
two carloads on February 8, 1960. There is no merit to either 
of these contentions. 


The regulations in effect at the time of this transaction require 
a commission merchant to render an accounting and pay the net 
proceeds within 10 days after the last sale of produce handled 
on consignment. (7 CFR 46.2(p)). The claimed breach of com- 
plainant’s duty to make full payment in connection with the sale 
of the two carloads of cabbage in PFE 48288 and PFE 66195 
occurred no later than December 17, 1959, the date when re- 
spondent received complainant’s check for $219.30, instead of the 
full proceeds of the sale of the two carloads. The check contained 
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a notation as to the net proceeds obtained from the sale of the 
two carloads of cabbage. Thus, respondent was informed at that 
time of complainant’s failure to remit the full proceeds of the 
sale. Respondent’s right to bring action for complainant’s claimed 
breach accrued at that time. Frank Kenworthy Company V. Lewis 
D. Goldstein Fruit & Produce Corporation, 15 A.D. 42. The fact 
that complainant subsequently furnished respondent with ac- 
counts of sales of the two carloads of cabbage would have no 
effect on the date of the accrual of the alleged causes of action. 


Respondent’s further contention that its causes of action on the 
two carloads did not accrue until February 8, 1960, when it paid 
the owner for the cabbage, is also unsupportable. If it is re- 
spondent’s position that it is acting as an agent for an undis- 
closed principal in bringing this counterclaim on the two car- 
loads of cabbage, complainant is entitled to raise any defense to 
respondent’s action which would have been good against its prin- 
cipal, including the 9 months limitation under the act. Alexis 
Relias v. Frank Kenworthy Co., 16 A.D. 590. If, on the other 
hand, it is respondent’s contention that it was not damaged by 
complainant’s breach until it paid Phil A. Livesley Co. for the 
two carloads of cabbage on February 8, 1960, that too would 
have no effect on the date of the accrual of the alleged causes of 
action, for it is well established that a right of action accrues and 
the statute of limitations begins to run at the time the breach 
occurs, not at the time when actual damage results or is ascer- 
tained. See 54 C.J.S. Limitations of Actions, Sec. 126. 


It is concluded that respondent’s informal complaint with re- 
spect to the two carloads of cabbage in PFE 48288 and PFE 
66195 was not filed within the 9-month period required by the 
act. Accordingly, the Secretary is without jurisdiction to consider 
the counterclaim and the same should be dismissed. Respondent 
admits liability on the shipment of potatoes in PFE 7607, and 
a balance of $1,447.47 remains due thereon. The failure of re- 
respondent to pay complainant this amount is in violation of 
section 2 of the act. Reparation should be awarded to complain- 
ant in the amount of $1,447.47, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,447.47, with 
interest thereon at the rate of 5 percent per annum from May 
1, 1960, until paid. 
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The counterclaim is dismissed. 






The facts and circumstances shall be published. 





Copies of this order shall be served on the parties. 







(No. 7846) 






CLARENCE V. SMITH v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8498. Decided June 28, 1962. 







Agent—Principal—Liability 





It is concluded that, with respondent’s knowledge and consent, Anthony 
Sarno, Jr., N. Boone Hoffman and James Thompson held themselves out 
as being authorized agents and representatives of respondent in their 
dealings with complainant. Respondent is liable to complainant for the 
amount claimed. 


. W. J. Vaughan, Eastern Shore Shippers Traffic Association, of Onley, 


Virginia, for complainant. Mr. Frederick C. Langone, of Boston Massa- 
chusetts, for respondent. Mr. James A. O’Donnell, Presiding Officer. 













Decision by Thomas J. Flavin, Judicial Officer 







PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
séq.). An informal complaint was filed on March 28, 1961. The 
formal complaint was filed on May 25, 1961. Complainant seeks 
reparation in the sum of $459.70, the claimed purchase price of 
652 baskets of tomatoes allegedly sold and delivered to respond- 
ent at Painter, Virginia, on or about July 9, 1960. 










A copy of the Department’s report of investigation was served 
upon complainant’s representative on July 21, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on July 22, 1961. Respondent filed 
an answer on August 4, 1961, denying the material allegations 
of the complaint. Respondent alleges that the tomatoes herein 
were sold by complainant to N. Boone Hoffman, who was not 
respondent’s agent but an independent contractor from whom 
respondent purchased the tomatoes. Respondent requested an oral 
hearing. 
















692 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 691 


This proceeding was consolidated with four companion cases 
involving the same respondent, PACA Docket Nos. 8452, 8453, 
8454 and 8455, for the purpose of hearing which was held at 
Boston, Massachusetts, on March 30, 1962. The complainants in 
Docket Nos. 8452, 8453, 8454 and 8455, were represented by 
counsel. Three of the complainants, Willie Long, Elmer Bunting 
and Frank Warren, appeared and testified. Complainant here, 
Clarence V. Smith, was not represented at the hearing and no 
witnesses appeared to testify in his behalf. The deposition testi- 
mony of this complainant was received in evidence. Respondent 
was represented by counsel. Anthony J. Sarno was the only wit- 
ness to testify for respondent. One brief was filed for all com- 
plainants. 


FINDINGS OF FACT 


1. Complainant is an individual, Clarence V. Smith, whose 
address is Belle Haven, Virginia. 


2. Respondent is an individual, Anthony J. Sarno, doing busi- 
ness as Sunlight Tomato Repacking Company, whose address is 
82 Commercial Street, Boston, Massachusetts. At the time of the 
transactions involved herein, respondent was licensed under the 
act. 


3. On or about July 6, 1960, respondent sent a bank draft in 
the amount of $1,000 to his representative, Boone Hoffman, to 
purchase tomatoes for respondent in Accomac County, Virginia. 
Another draft for $2,500 was sent to Hoffman on July 8, 1960. 
At the suggestion of Anthony Sarno, Jr., a separate account was 
established by Boone Hoffman in the Eastern Shore Citizens 
Bank, Painter, Virginia, in the name of Painter Tomato Com- 
pany, for the deposit of funds received from respondent. 


4. On July 9, 1960, in the course of interstate commerce, and 
after inspection made by respondent’s agents, Anthony Sarno, Jr. 
and Boone Hoffman, complainant sold to respondent 359 baskets 
of tomatoes at an agreed price of $.75 per basket and 293 baskets 
of tomatoes at an agreed price of $.65 per basket, delivered 
Painter, Virginia. The contract between the parties was nego- 
tiated by complainant and respondent’s agent, Boone Hoffman. 


5. On July 9, 1960, complainant delivered the 652 baskets of 
tomatoes to respondent at Painter, Virginia, where they were 
accepted by respondent and thereafter shipped by respondent to 
Boston, Massachusetts, or New York, New York. One of the two 
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receipts for these tomatoes bore the signature of N. Boone Hoff- 
man, the other was signed in the name of Sunlight Tomato Co. 


6. The total purchase price of the 652 baskets of tomatoes is 
$459.70, no part of which sum has been paid to complainant by 
respondent. 


7. An informal complaint was filed on March 28, 1961, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The complaint involved in this proceeding is based upon re- 
spondent’s failure to pay the agreed purchase price of tomatoes 
allegedly sold, delivered to and accepted by respondent without 
complaint. It is respondent’s position that complainant must look 
to one Boone Hoffman for payment of the purchase price. Re- 
spondent claims that Hoffman, an independent contractor, failed 
to pay complainant for the tomatoes purchased by him and for 
which Hoffman was paid by respondent. In support of this con- 
tention respondent offered in evidence an affidavit of Hoffman, 
sworn to on December 27, 1960, the contents of which are sum- 
marized as follows: 


Hoffman lives in Painter, Virginia, and there operates 
a gasoline station. In the course of telephone conversa- 
tions with respondent, he agreed to purchase tomatoes 
for respondent in Accomac County, Virginia, during 
1960 season for which he was to be paid $75 a week, 
plus expenses. Respondent wired money to pay an ad- 
vance rental of $25 per month for a packing shed in 
Painter. Respondent hired one James Thompson to 
grade and pack the tomatoes. Respondent sent his son, 
Sarno, Jr., to Painter where he arrived about July 6, 
1960, and stayed until July 18, 1960. About July 6, 1960, 
respondent sent him a draft for $1,000 to purchase to- 
matoes. At Sarno, Jr.’s suggestion, it was agreed this 
money would be deposited in the name of Painter Toma- 
to Company rather than respondent’s account. Of the 
$1,000, the sum of $600 was given Thompson to set up 
a grader, all in accordance with respondent’s phoned 
instructions to his son. 


After Sarno, Jr., arrived, all arrangements for tomato 
purchases were made by Sarno, Jr., and Thompson, both 
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of whom inspected the tomatoes in the field and set 
prices each day. Sarno, Jr. arranged for the truck haul- 
ing of the packed tomatoes through the Starbird Brok- 
erage; he billed the tomatoes out; and instructed the 
drivers as to refrigeration. Two of the tomato loads 
were shipped to respondent at Boston, and one to A. W. 
Beegel at New York City. 


Hoffman usually receipted for the tomatoes at the 
grader, signing “Sunlight Tomato Company, by N. 
Boone Hoffman.” The receipt tickets were given to the 
growers by him or Sarno, Jr. Respondent first com- 
plained about the tomatoes on July 11 or 12, 1960, when 
he talked on the telephone with his son, as well as 
Thompson and Hoffman. At respondent’s request, a 
complete accounting of tomatoes purchased was pre- 
pared by Sarno, Jr. with the assistance of Thompson 
and Hoffman. 


The following deposits of funds received from respond- 
ent were made in the name of Painter Tomato Com- 
pany: July 6- $175, July 7-$450, July 8 - $2,500, and 
July 18-$9. A balance of $27.53, which belongs to re- 
spondent, remains on deposit in the Eastern Shore 
Citizens Bank at Painter, Virginia. 


Many of the statements contained in Hoffman’s affidavit were 
corroborated at the hearing by witnesses Long, Warren and 
Bunting. All three testified that they sold their tomatoes to 
Sarno, Jr., after he and Thompson had visited their fields and 
inspected the tomatoes. The record shows that of the 12 receipts 
given to the complainants in Docket Nos. 8452, 8453, 8454 and 
8455, eight of them were signed by Hoffman in the name of Sun- 
light Tomato Co., two by Thompson in the name of Sunlight 
Tomato Co., and one each by Hoffman and Thompson, as indi- 
viduals. In Docket No. 8498, one receipt was signed “N. Boone 
Hoffman,” the second was signed “Sunlight Tomato Co.” Both 
Long and Warren testified that Hoffman gave them their receipts 
in the presence of Sarno, Jr. According to these three witnesses, 
they knew Hoffman was not in the produce business and because 
of his poor financial condition they would not sell their tomatoes 
to him, Long also testified that he was present at the time Sarno, 
Jr., Thompson and Hoffman spoke with respondent on the tele- 
phone; that he understood from the conversation complaint was 
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being made by respondent about the condition of the tomatoes 
found upon arrival at Boston; and that he heard Sarno, Jr., tell 
his father that the tomatoes were all right when they left Painter. 


Respondent testified that in June 1960, he had a telephone 
conversation with Hoffman who identified himself as a traveling 
buyer who would be able to purchase tomatoes in Virginia and 
sell them to respondent at a good price, and that he had bought 
for DeMarco Brothers and Andy Boy of Boston, Massachusetts. 
Respondent also testified that on July 6, 1960, Hoffman called 
again saying he was about to “run the tomatoes” and that he 
needed $1,000 which respondent sent to him in the form of a 
draft. According to respondent, Hoffman phoned again on July 8 
asking for more money to pay the farmers who had delivered 
tomatoes and respondent sent him another draft for $2,500. Re- 
spondent claims he suffered a net loss of $1,294.62 on his tomato 
deal with Hoffman. As to his son, respondent testified that he 
had no experience in the tomato business; that he had no author- 
ity to buy tomatoes; and that he was on school vacation around 
Bloxom, Virginia, during this period, visiting various shipping 
friends of respondent, including one R. L. Sommers who was also 
shipping tomatoes to respondent at that time. 


On cross-examination, respondent conceded that he had made 
no check of Hoffman’s reputation or credit rating prior to their 
negotiations. The witness further admitted signing without any 
objection the bill of lading covering 442 crates of tomatoes which 
shows ‘Sunlight Tomato Co.” as both shipper and consignee. In 
testifying that he sent the moneys to Hoffman as an advance, 
respondent acknowledged that he accepted Hoffman’s word as 
to his experience and qualifications in buying tomatoes. 


The affidavit of Hoffman was offered in evidence by respondent 
for the claimed purpose of showing that Hoffman did not deposit 
respondent’s two drafts totalling $3,500 but cashed them instead 
and diverted the proceeds, so that Hoffman, according to his own 
affidavit, deposited only $3,134 in the account of the Painter To- 
mato Company. That Hoffman did in fact deposit the moneys 
received from respondent is evidenced by the bank statement of 
the Eastern Shore Citizens Bank of Painter, Virginia, together 
with 24 cancelled checks issued in the name of the Painter Toma- 
to Company. The bank statement shows that on the same day 
respondent sent the draft for $2,500, July 8, 1960, a like sum 
was deposited in the account of the Painter Tomato Company. 
As to respondent’s draft for $1,000, Hoffman’s sworn statement 
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that he gave $600 of this money to Thompson to set up a grader 
was not rebutted. Cancelled check No. 11 dated July 9, 1960, 
made payable to the order of “Grading Fee” in the amount of 
$612, and bearing the endorsement of Thompson, represents 
documentary proof in support of Hoffman’s sworn statement. 


Respondent objected to the receipt in evidence of those deliv- 
ery tickets bearing the signature of Thompson on the ground that 
a comparison of such signature with that appearing on the Frank 
Warren receipt of July 6, 1960, for 164 baskets of tomatoes 
shows clearly that they were not the same signatures. We do not 
deem the obvious variation in the handwriting of Thompson’s 
signature to be of material significance, particularly so, when we 
consider the explanation offered by Willie Long. In conceding the 
discrepancy in the handwritten appearance of the signatures on 
cross-examination, Long quoted Thompson as admitting that he 
signed “so people wouldn’t know my signature.” 


Apart from his own testimony, respondent has submitted little 
evidence of value in this proceeding to support his contention 
that Boone Hoffman was an independent contractor from whom 
he purchased the tomatoes in controversy. Respondent was un- 
able to produce any bill of sale, invoice or other sales document 
received from Hoffman, notwithstanding that on February 1, 
1961, respondent advised a representative of the Department 
that Hoffman had invoiced him for the tomatoes. Respondent 
would also have us understand that he signed the bill of lading 
for 442 crates of tomatoes without noticing that the shipper as 
well as the consignee were both shown as the Sunlight Tomato 
Co. Finally, it appears from respondent’s own testimony that as 
early as July 6 or 7, 1960, he was on notice that Hoffman was 
acting in the name of the Sunlight Tomato Co. Upon being asked 
whether the tomato crates had been paid for to a Mr. Holland, 
respondent replied: 


“When Boone Hoffman received the first $1,000, Mr. 
Holland from the crate people called and said that he 
had billed them to Sunlight Tomato Company. I said 
‘Mr. Boone Hoffman has no authority to bill them to 
Sunlight Tomato Company’... .” 


If, on or about July 6, 1960, respondent was aware of Hoffman 
using the name of Sunlight Tomato Company without authority, 
his action two days later in sending Hoffman an additional $2,500 
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without objection or protest, was, to say the least, an admission 
of incurable shortsightedness. 


Respondent points to certain of the testimony appearing in 
Hoffman’s affidavit of December 27, 1960, summarized above, as 
being inconsistent with other testimony given by Hoffman in a 
second affidavit of December 18, 1961, attached to the deposition 
of Clarence V. Smith in this proceeding. In the former affidavit, 
Hoffman state that Anthony Sarno, Jr. arrived in Painter, Vir- 
ginia, on or about July 6, 1960, and that after Sarno, Jr.’s ar- 
rival, all purchases of tomatoes were made by Sarno, Jr., and 
James Thompson. In the latter affidavit, Hoffman swore that on 
or about July 9, 1960, he purchased tomatoes in the name of 
Sunlight Tomato Repacking Company from Clarence V. Smith. 
While the two statements appear to be ambiguous, we do not 
find them to be inconsistent. The seeming discrepancy arises 
from the fact, as found and concluded in the four companion 
cases decided today in Docket Nos. 8452, 8453, 8454 and 8455, 
that Sarno, Jr. acted for respondent in purchasing all of the 
tomatoes involved in those four proceedings. In stating that 
Sarno, Jr. purchased all of the tomatoes after his arrival on or 
about July 6, 1960, it seems clear that Hoffman, in his affidavit 
of December 27, 1960, was referring only to the tomatoes pur- 
chased from complainants in the four companion cases, and not 
to any tomatoes which he, himself, may have bought for respond- 
ent. This is evidenced at page 5 of Hoffman’s affidavit where he 
expressly sets forth the name of the individual complainants in 
the four companion cases and the details surrounding each of 
their sales to Sarno, Jr. Nowhere in this affidavit does Hoffman 
mention or refer to tomatoes purchased from Clarence V. Smith 
or any other grower. 


It is our view that by a preponderance of the more credible 
and reliable evidence, complainant has sustained convincingly his 
burden of proof in establishing that, with respondent’s knowl- 
edge and consent, Anthony Sarno, Jr., N. Boone Hoffman and 
James Thompson, held themselves out as being authorized agents 
and representatives of respondent in their dealings with com- 
plainant, and that with respondent’s knowledge and consent, An- 
thony Sarno, Jr., held himself out as being respondent’s author- 
ized agent and representative in charge of inspecting, buying, 
grading, packing, and shipping complainant’s tomatoes. Accord- 
ingly, on the basis of the evidence, we must conclude that respond- 
ent is indebted to complainant in the amount of $459.70 being 
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the agreed purchase price of the 652 baskets of tomatoes involved 
herein. Respondent’s failure to pay complainant this amount is 
in violation of section 2 of the act. Complainant should be award- 
ed reparation in the amount of $459.70, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $459.70, with inter- 
est thereon at the rate of 5 percent per annum from August 1, 
1960, until paid. 


The facts and circumstances shall be published. 


Copies of this order shall be served upon the parties. 


(No. 7847) 


FRANK WARREN v. SUNLIGHT TOMATO REPACKING Co. PACA 
Docket No. 8455. Decided June 28, 1962. 


Agent—Principal—Liability 


It is concluded that, with respondent’s knowledge and consent, Anthony 
Sarno, Jr., N. Boone Hoffman and James Thompson held themselves out 
as being authorized agents and representatives of respondent in their 
dealings with complainant. Respondent is liable to complainant for the 
amount claimed. 


Mr. R. Norris Bloxom, of Accomac, Virginia, for complainant. Mr. Frederick 
C. Langone, of Boston, Massachusetts, for respondent. Mr. James A. 
O’Donnell, Presiding Officer. 

Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 25, 1961. The 
formal complaint was filed on May 2, 1961. Complainant seeks 
reparation in the sum of $537.50, the claimed purchase price of 
438 baskets of green tomatoes allegedly sold and delivered to 
respondent at Painter, Virginia, during the month of July 1960. 


A copy of the Department’s report of investigation was served 
upon complainant’s attorney on May 23, 1961. A copy of the 
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formal complaint and a copy of the report of investigation were 
served upon respondent on May 24, 1961. Respondent filed an 
answer on July 5, 1961, denying the material allegations of the 
complaint. Respondent alleges in effect that complainant sold 
the tomatoes herein to N. Boone Hoffman and Painter Tomato 
Company from whom respondent purchased the tomatoes. Re- 
spondent requested an oral hearing. 


This proceeding was consolidated with four companion cases 
involving the same respondent, PACA Docket Nos. 8452, 8453, 
8454 and 8498, for the purpose of hearing which was held at 
Boston, Massachusetts, on March 30, 1962. The complainants in 
Docket Nos. 8452, 84538, 8454 and 8455, were represented by 
counsel, Three of the complainants, Willie Long, Elmer Bunting 
and Frank Warren, appeared and testified. Complainant in 
Docket No. 8498, Clarence V. Smith, was not represented at the 
hearing and no witnesses appeared to testify in his behalf. The 
deposition testimony of this complainant was received in evi- 
dence. Respondent was represented by counsel. Anthony J. Sarno 
was the only witness to testify for respondent. One brief was 
filed for all complainants. 


FINDINGS OF FACT 


1. Complainant is an individual, Frank Warren, whose ad- 
dress is Quinby, Virgina. 


2. Respondent is an individual, Anthony J. Sarno, doing busi- 
ness as Sunlight Tomato Repacking Company, whose address is 
82 Commercial Street, Boston, Massachusetts. At the time of 
the transactions involved in this proceeding, respondent was li- 
censed under the act. 


3. On or about July 6, 1960, respondent sent a bank draft in 
the amount of $1,000 to his representative, Boone Hoffman, to 
purchase tomatoes for respondent in Accomac County, Virginia. 
Another draft fom $2,500 was sent to Hoffman on July 8, 1960. 
At the suggestion of Anthony Sarno, Jr., a separate account was 
established by Boone Hoffman in the Eastern Shore Citizens 
Bank at Painter, Virginia, in the name of Painter Tomato Com- 
pany, for the deposit of funds received from respondent. 


4. On July 6, 1960, complainant sold to respondent two loads 
of tomatoes for which complainant was paid in full by two checks 
issued in the name of the Painter Tomato Company, in the 
amounts of $311.60 and $234.00. The contract between the 
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parties was negotiated by complainant and respondent’s represen- 
tative, Boone Hoffman. 

5. On July 8, 1960, in the course of interstate commerce, com- 
plainant sold to respondent 313 baskets of green tomatoes at 
agreed prices of $1.30 per basket for 175 baskets, and $1.25 per 
basket for 138 baskets, delivered Painter, Virginia. The con- 
tract between the parties was negotiated by complainant and re- 
spondent’s agent, Anthony Sarno, Jr. 


6. On July 9, 1960, in the course of interstate commerce, com- 
plainant sold to respondent 125 baskets of green tomatoes at an 
agreed price of $1.10 per basket, delivered Painter, Virginia. The 
contract between the parties was negotiated by complainant and 
respondent’s agent, Anthony Sarno, Jr. 


7. On the dates of sales, complainant delivered the baskets 
of green tomatoes referred to in Findings 5 and 6 to respondent 
at Painter, Virginia, where they were accepted by respondent 
and thereafter shipped by respondent to Boston, Massachusetts, 
or New York, New York. The three receipts for these toma- 
toes were signed in the name of Sunlight Tomato Co., by Boone 
Hoffman. 


8. The total purchase price of the 438 baskets of tomatoes 
is $537.50, no part of which sum has been paid to complainant 
by respondent. 


9. An informal complaint was filed on January 25, 1961, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The complaint involved in this proceeding is based upon re- 
spondent’s failure to pay the agreed purchase price of tomatoes 
allegedly sold, delivered to and accepted by respondent without 
complaint. It is respondent’s position that complainant must 
look to one Boone Hoffman for payment of the purchase price. 
Respondent claims that Hoffman, as independent contractor, 
failed to pay complainant for the tomatoes purchased by him 
and for which Hoffman was paid by respondent. In support of 
this contention respondent offered in evidence an affidavit of 
Hoffman, sworn to on December 27, 1960, the contents of which 
are summarized as follows: 


Hoffman lives in Painter, Virginia, and there operated 
a gasoline station. In the course of telephone conversa- 
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tions with respondent, he agreed to purchase tomatoes 
for respondent in Accomac County, Virginia, during the 
1960 season for which he was to be paid $75 a week, 
plus expenses. Respondent wired money to pay an ad- 
vance rental of $25 per month for a packing shed in 
Painter. Respondent hired one James Thompson to grade 
and pack the tomatoes. Respondent sent his son, Sarno, 
Jr., to Painter where he arrived about July 6, 1960, and 
stayed until July 18, 1960. About July 6, 1960, respond- 
ent sent him a draft for $1,000 to purchase tomatoes. At 
Sarno, Jr.’s, suggestion, it was agreed this money would 
be deposited in the name of Painter Tomato Company 
rather than respondent’s account. Of the $1,000, the 
sum of $600 was given Thompson to set up a grader, 
all in accordance with respondent’s phoned instructions 
to his son. 


After Sarno, Jr., arrived, all arrangements for tomato 
purchases were made by Sarno, Jr. and Thompson, both 
of whom inspected the tomatoes in the field and set 
prices each day. Sarno, Jr. arranged for the truck haul- 


ing of the packed tomatoes through the Starbird Brok- 
erage; he billed the tomatoes out, and instructed the 
drivers as to refrigeration. Two of the tomato loads 
were shipped to respondent at Boston, and one to A. W. 
Beegel at New York City. 


Hoffman usually receipted for the tomatoes at the 
grader, signing “Sunlight Tomato Company, by N. 
Boone Hoffman.” The receipt tickets were given to the 
growers by him or Sarno, Jr. Respondent first com- 
plained about the tomatoes on July 11 or 12, 1960, when 
he talked on the telephone with his son, as well as Tomp- 
son and Hoffman. At respondent’s request, a complete 
accounting of tomatoes purchased was prepared by Sar- 
no, Jr. with the assistance of Thompson and Hoffman. 


The following deposits of funds received from respond- 
ent were made in the name of Painter Tomato Com- 
pany; July 6-$175, July 7-$450, July 8-$2,500 and 
July 13-$9. A balance of $27.53, which belongs to re- 
spondent, remains on deposit in the Eastern Shore Citi- 
zens Bank of Painter, Virginia. 
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702 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 21 A.D. 698 


Many of the statements contained in Hoffman’s affidavit were 
corroborated at the hearing by witnesses Long, Warren and Bunt- 
ing. All three testified that they sold their tomatoes to Sarno, 
Jr., after he and Thompson had visited their fields and inspected 
the tomatoes. The record shows that of the 12 receipts given to 
he complainant in Docket Nos. 8452, 8453, 8454 and 8455, eight 
of them were signed by Hoffman in the name of Sunlight Tomato 
Co., two by Thompson in the name of Sunlight Tomato Co., and 
one each by Hoffman and Thompson, as individuals. In Docket 
No. 8498, one receipt was signed “‘N. Boone Hoffman,” the second 
was signed “Sunlight Tomato Co.” Both Long and Warren testi- 
fied that Hoffman gave them their receipts in the presence of 
Sarno, Jr. According to these three witnesses, they knew Hoff- 
man was not in the produce business and because of his poor 
financial condition they would not sell their tomatoes to him. 
Long also testified that he was present at the time Sarno, Jr., 
Thompson and Hoffman spoke with respondent on the telephone; 
that he understood from the conversation complaint was being 
made by respondent about the condition of the tomatoes found 
upon arrival at Boston; and that he heard Sarno, Jr., tell his 
father that the tomatoes were all right when they left Painter. 


Respondent testified that in June 1960, he had a telephone con- 
versation with Hoffman who identified himself as a traveling 
buyer who would be able to purchase tomatoes in Virginia and 
sell them to respondent at a good price, and that he had bought 
for DeMarco Brothers and Andy Boy of Boston, Massachusetts. 
Respondent also testified that on July 6, 1960, Hoffman called 
again saying he was about to “run the tomatoes” and that he 
needed $1,000 which respondent sent to him in the form of a 
draft. According to respondent, Hoffman phoned again on July 8 
asking for more money to pay the farmers who had delivered 
tomatoes and respondent sent him another draft for $2,500. Re- 
spondent claims he suffered a net loss of $1,294.62 on his tomato 
deal with Hoffman. As to his son, respondent testified that he 
had no experience in the tomato business; that he had no au- 
thority to buy tomatoes; and that he was on school vacation 
around Bloxom, Virginia, at the time in question, visiting various 
shipping friends of respondent; including one R. L. Sommers who 
was also shipping tomatoes to respondent at that time. 


On cross-examination, respondent conceded that he had made 
no check of Hoffman’s reputation or credit rating prior to their 
negotiations. The witness further admitted signing without any 
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objection the bill of lading covering 442 crates of tomatoes which 
shows “Sunlight Tomato Co.” as both shipper and consignee. In 
testifying that he sent the moneys to Hoffman as an advance, 
respondent acknowledged that he accepted Hoffman’s word as to 
his experience and qualifications in buying tomatoes. 


The affidavit of Hoffman was offered in evidence by respond- 
ent for the claimed purpose of showing that Hoffman did not 
deposit respondent’s two drafts totalling $3,500 but cashed them 
instead and diverted the proceeds, so that Hoffman, according to 
his own affidavit, deposited only $3,134 in the account of the 
Painter Tomato Company. That Hoffman did in fact deposit the 
moneys received from respondent is evidenced by the bank state- 
ment of the Eastern Shore Citizens Bank of Painter, Virginia, 
together with 24 cancelled checks issued in the name of the 
Painter Tomato Company. The bank statement shows that on the 
same day respondent sent the draft for $2,500, July 8, 1960, a 
like sum was deposited in the account of the Painter Tomato 
Company. As to respondent’s draft for $1,000, Hoffman’s sworn 
statement that he gave $600 of this money to Thompson to set 
up a grader was not rebutted. Cancelled check No. 11 dated July 
9, 1960, made payable to the order of “Grading Fee” in the 
amount of $612, and bearing the endorsement of Thompson, rep- 
resents documentary proof in support of Hoffman’s sworn state- 
ment. 

Respondent objected to the receipt in evidence of those de- 
livery tickets bearing the signature of Thompson on the ground 
that a comparison of such signatures with that appearing on the 
Frank Warren receipt of July 6, 1960, for 164 baskets of toma- 
toes, shows clearly that they were not the same signatures. We 
do not deem the obvious variation in the handwriting of Thomp- 
son’s signature to be of material significance, particularly so, 
when we consider the explanation offered by Willie Long. In con- 
ceding the discrepancy in the handwriting appearance of the 
signatures on cross-examination, Long quoted Thompson as ad- 
mitting that he signed “so people wouldn’t know my signature.” 


Apart from his own testimony, respondent has submitted 
little evidence of value in this proceeding to support his conten- 
tion that Boone Hoffman was an independent contractor from 
whom he purchased the tomatoes in controversy. Respondent was 
unable to produce any bill of sale, invoice or other sales docu- 
ment received from Hoffman, notwithstanding that on February 
1, 1961, respondent advised a representative of the Department 
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that Hoffman had invoiced him for the tomatoes. Respondent 
would also have us understand that he signed the bill of lading 
for 442 crates of tomatoes without noticing that the shipper as 
well as the consignee were both shown as the Sunlight Tomato 
Co. Finally, it appears from respondent’s own testimony that as 
early as July 6 or 7, 1960, he was on notice that Hoffman was 
acting in the name of the Sunlight Tomato Co. Upon being asked 
whether the tomato crates had been paid for to a Mr. Holland, 
respondent replied: 


“When Boone Hoffman received the first $1,000, Mr. 
Holland from the crate people called and said that he 
had billed them to Sunlight Tomato Company, I said, 
‘Mr. Boone Hoffman has no authority to bill them to 
Sunlight Tomato Company’... .” 


If, on or about July 6, 1960, respondent was aware of Hoff- 
man using the name of Sunlight Tomato Co. without authority, 
his action two days later in sending Hoffman an additional $2,500 
without objection or protest, was, to say the least, an admission 
of incurable short-sightedness. 


It is our view that by a preponderance of the more credible 
and reliable evidence, complainant has sustained convincingly 
his burden of proof in establishing that, with respondent’s 
knowledge and consent, Anthony Sarno, Jr., N. Boone Hoffman 
and James Thompson, held themselves out as being authorized 
agents and representatives of respondent in their dealings with 
complainant, and that with respondent’s knowledge and consent, 
Anthony Sarno, Jr., held himself out as being respondent’s au- 
thorized agent and representative in charge of inspecting, buy- 
ing, grading, packing, and shipping complainant’s tomatoes. Ac- 
cordingly, it is concluded that respondent is indebted to com- 
plainant in the amount of $537.50, being the agreed purchase 
price of the 438 baskets of tomatoes involved herein. Respond- 
ent’s failure to pay complainant this amount is in violation of 
section 2 of the act. Complainant should be awarded reparation 
in the amount of $537.50, with interest. 


ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $537.50, with in- 
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terest thereon at the rate of 5 percent per annum from August 
1, 1960, until paid. 


The facts and circumstances shall be published. 








Copies of this order shall be served upon the parties. 






(No. 7848) 


WHITEY PRODUCE COMPANY, INC. v. SAM WILKENFELD. PACA 
Docket No. 8564. Decided June 28, 1962. 







Acceptance—Reasonable Value 


Respondent accepted the produce and, since there is no convincing evidence 
as to the price agreed upon by the parties, respondent is liable to com- 
plainant for the reasonable value of the melons. 







Complainant and respondent, pro se. Miss Lenore H. Langford, Presiding 
Officer. 







Decision by Thomas J. Flavin, Judicial Officer 






PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). In the formal complaint filed on August 4, 1961, complain- 
ant is seeking reparation against respondent in the amount of 
$89, which is alleged to be the balance due on four lots of water- 
melons sold and delivered to respondent in June and July 1960. 










A copy of the formal complaint and a copy of the Department’s 
report of investigation were served upon respondent on August 
21, 1961. A copy of the report of investigation was served upon 
complainant on the same date. Respondent filed an answer on 
November 1, 1961, denying liability for the amount claimed and 
admitting that he owes complainant $41.25. 








Since the amount involved herein does not exceed $500, the 
issues are determined in accordance with the shortened method 
of procedure provided for in section 47.20 of the rules of prac- 
tice. Pursuant to such procedure, complainant filed an opening 
statement, respondent filed an answering statement, and com- 
plainant filed a statement in reply. 
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FINDINGS OF FACT 


1. Complainant, Whitey Produce Company, Inc., is a corpora- 
tion whose address is 216 Franklin Street, New York, New York. 


2. Respondent is an individual, Max Wilkenfeld, doing busi- 
ness as Sam Wilkenfeld, whose address is 145 Attorney Street, 
New York, New York. At the time of the transactions involved 
herein, respondent was licensed under the act. 


3. In June 1960, complainant sold to respondent by oral con- 
tract three lots of watermelons, 20 melons on June 28, 30 on 
June 29, and 20 on June 30. The reasonable value of these melons 
was $1 each. On July 1, 1960, complainant sold to respondent by 
oral contract 25 watermelons at $1 per melon. At the time of 
sale the melons were at complainant’s place of business in New 
York, New York, having been received by complainant from 
Georgia. 


4. The four lots of melons were loaded on respondent’s trucks 
and taken away. Shortly thereafter respondent returned 13 of the 
melons purchased on July 1. Complainant has credited respondent 
with the price of the returned melons. 


5. Respondent has not paid complainant for the four lots of 
melons. 


6. An informal complaint was filed on March 29, 1961, which 
was within 9 months after complainant’s causes of action ac- 
crued. ’ 


CONCLUSIONS 


Complainant alleges in the formal complaint that it sold to 
respondent four lots of watermelons for a total price of $112.50 
as follows: 


Date Number Unit Price Total 


June 28 20 $1.25 $25.00 
June 29 380 1.25 37.50 
June 30 20 1.25 25.00 
July 1 25 1.00 25.00 


Complainant further alleges that respondent is entitled to a 
credit of $13 for 13 melons returned by respondent on the July 
1 sale and a credit of $10.50 for overpayments on some unidenti- 
fied prior purchases which leaves a balance due complainant of 
$89. 
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It is respondent’s position that the sale of July 29 was for 20 
melons instead of 30 and the sales of June 28, 29, and 30 were 
at an agreed price of $1 per melon rather than $1.25. Respondent 
alleges that for these reasons and also because of adjustments 
granted by complainant’s salesman on melons purchased on June 3, 
6, and 7, 1960, the amount due complainant is only $41.25. In 
this connection, respondent refers to his letter to the Department 
dated April 12, 1961, which is part of the report of investiga- 
tion, setting forth the dates, quantities, and prices of water- 
melons purchased from complainant beginning on June 3 and 
ending on July 1, 1960, including the four lots mentioned in the 
formal complaint. Respondent states that the adjustments on the 
purchases of June 3, 6, and 7 were granted because the weight 
of the melons received was less than represented and that the 
total adjusted price of all purchases was $401.25, of which $360 
has been paid, leaving a balance due of $41.25. 


The transactions of June 3, 6, and 7, 1960, were first men- 
tioned in respondent’s letter to the Department which was re- 
ceived on April 17, 1961. The Secretary has no jurisdiction over 
these transactions and cannot consider them since a complaint 
was not filed within 9 months after the claimed causes of action 
accrued. Shoreland Freezers v. Novick, 15 A.D. 989. According- 
ly, only the four transactions which are the subject matter of 
the formal complaint may be considered herein. 


The evidence indicates that David J. Circoli, Secretary and 
Treasurer of complainant, sold the four lots of melons men- 
tioned in the formal complaint to respondent. During the inves- 
tigation of the informal complaint, he advised the Department 
by letter dated April 25, 1961, that in all sales complainant pre- 
pares a salesticket, consisting of an original, a copy for the cus- 
tomer, and a card for signature by the customer. Respondent 
states that in each instance he received a card showing the 
amount but not the price and that his driver signed a card for 
the number of melons received. According to respondent, the 
sales tickets showing the prices were not received until con- 
siderably later. 


Attached to the verified formal complaint which Circoli signed 
are four sales tickets showing the number of melons and prices 
as claimed by complainant and four sales cards which show only 
the number of melons. All of these cards are initialed at the 
bottom in pencil, presumably by respondent’s truck driver who 
received the melons, Since the card for June 29 shows the num- 
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ber of melons as 30, it is concluded that this was the quantity 
received by the driver. There is no equally convincing evidence 
to support the position of either party as to the price agreed 
upon for the lots purchased on June 28, 29, and 30. Under these 
circumstances, respondent is liable for the reasonable value 
thereof. Apparently, respondent admits that the melons were 
worth at least $1 each and it is concluded that this was their 
reasonable value. 


The purchase price of the 25 melons purchased on July 1 was 
$25 and the reasonable value of the 70 melons purchased on June 
28, 29, and 30 was $70, or a total of $95.00. Deducting the $23.50 
admittedly due by complainant to respondent, leaves a balance 
of $71.50. The failure of respondent to pay this amount to com- 
plainant is in violation of section 2 of the act. Reparation should 
be awarded to complainant in that amount with interest. 






















ORDER 


Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, the sum of $71.50, with inter- 
est thereon at the rate of 5 percent per annum from August 1, 
1960, until paid. 





The facts and circumstances as set forth herein shall be pub- 
lished. 


Copies of this order shall be served upon the parties. 


(No. 7849) 


A. ZURITSKY & SON v. TULKOFF’S HORSERADISH PRODUCTS COM- 
PANY. PACA Docket No. 8492. Decided June 29, 1962. 


Terms of Contract—Sample—Breach of Contract— 
Failure to Prove Damages 





Respondent accepted the horseradish involved herein and is liable for the de- 
livered contract price thereof since respondent failed to prove damages 
resulting from complainant’s breach of the contract. 





Mr. Ned Stein, of Philadelphia, Pennsylvania, for complainant. Mr. Harry S. 
Kruger, of Baltimore, Maryland, for respondent. Mr. James V. Wright, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.). An informal complaint was filed on January 13, 1961. The 
formal complaint was filed on May 2, 1961. Complainant re- 
quests an award of reparation in the amount of $1,474.88, which 
is alleged to be the unpaid contract purchase price of a quantity 
of horseradish sold by complainant to respondent during Decem- 
ber 1960. 


A copy of the report of investigation prepared by the Depart- 
ment was served upon complainant on May 16, 1961. A copy of 
the formal complaint and a copy of the report of investigation 
were served upon respondent on the same date. 


Respondent filed an answer to the formal complaint on June 
12, 1961, in substance denying that any amount is due to com- 
plainant, and alleging that $797 is due respondent on its counter- 
claim by virtue of complainant’s breach of the contract between 
the parties in failing to deliver to respondent the quantity and 
grade of horseradish specified in the contract. 


An oral hearing was held in Baltimore, Maryland, on Octo- 
ber 20, 1961. Complainant, an individual, testified in his own be- 
half. Sol Tulkoff, a partner in respondent firm, testified in be- 
half of respondent. Each party was represented by counsel. Com- 
plainant, through counsel, submitted a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, Charles Zuritsky, doing 
business as A. Zuritsky & Son, whose address is 3300 South 
Galloway Street, Philadelphia, Pennsylvania. At the time of the 
transaction involved herein, complainant was licensed under the 
act. 


2. Respondent is a partnership composed of Harry Tulkoff 
and Sol Tulkoff, doing business as Tulkoff’s Horseradish Prod- 
ucts Company, whose address is 1016 East Lombard Street, Balti- 
more, Maryland. At the time of the transaction involved herein, 
respondent was licensed under the act. 


3. On December 5, 1960, pursuant to agreement between the 
parties, complainant shipped, as samples, 15 50-pound sacks of 
horseradish from Philadelphia, Pennsylvania, to respondent at 
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Baltimore, Maryland, at a price of $2.35 per sample bag, de- 
livered Baltimore. The horseradish from which the samples were 
taken had been in complainant’s cold-storage since the preceding 
year. It was understood and agreed between the parties that if 
respondent found the samples to be satisfactory, that it would 
accept shipment of 700 50-pound bags of horseradish from com- 
plainant corresponding in grade and quality to the sample fur- 
nished, at a price, delivered Baltimore, Maryland, of $2.375 per 
bag, with the total number of bags ordered (700) to include the 
samples furnished by complainant. In addition, respondent fur- 
ther agreed to purchase 33 100-pound bags of U.S. No. 2 horse- 
radish, at $4.75 per bag, delivered Baltimore, Maryland. 


4, The 15 sample bags of horseradish arrived in Baltimore, 
Maryland, on December 6, 1960, and on the same date respond- 
ent wired complainant as follows: 


“RECEIVED ROOTS. ADVISE WHEN TO EXPECT 
BALANCE.” 


Respondent further confirmed the agreement between the parties 
by a letter dated December 7, 1960, addressed to complainant, in 
which terms of the contract between the parties are set forth, 


being in substance similar to those contained in our Finding of 
Fact No. 3. 


5. On December 8, 1960, complainant telephoned respondent, 
explaining that he (complainant) had made an error in shipping 
the sample received by respondent on December 6. Complainant 
explained to respondent that this sample was not representative 
of the 50-pound bags of horseradish offered for sale by complain- 
ant on December 5, and that complainant was sending a second 
lot of 15 50-pound bags of horseradish to respondent as a true 
sample of the quality of the roots which he had offered for sale. 


6. On December 9, 1960, the second sample, consisting of 15 
50-pound bags of horseradish, was received by respondent from 
complainant. This second sample was received, examined, and 
accepted by respondent without complaint. 


7. On December 22, 1960, a truck containing 555 50-pound 
bags, and 33 100-pound bags of horseradish, dispatched by com- 
plainant from Philadelphia, arrived at respondent’s place of 
business at Baltimore. The horseradish was unloaded by respond- 
ent and a Federal inspection was made of the two lots at Balti- 
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more at 12:06 p.m., on the date of arrival, with the results of 
that inspection, in part, being as follows: 






“Condition of pack: Net weight ranges from 43 to 49, 
average 46 lbs. in smaller size bags and from 77 to 79, 
average 78 lbs. in larger bags. 


“Quality ... Average 4% grade defects, chiefly mis- 
shapen and growth cracks. 







“Condition: Smaller size bags—in most bags stock gen- 
erally firm, in many bags roots wilted and flabby. From 
2 to 13% decay, in most bags, in many none, average 
4%, 


“In larger bags—stock mostly wilted and flabby, some 
to many roots firm. Average 5% decay. In both lots 
decay is Blue Mold Rot in advanced stages. 


“Grade: Both lots meet quality requirements but fail 
to grade U.S. No. 1 only account condition. 












“Remarks: Applicant states above lot received by trailer 
from Pennsylvania.” 






8. Respondent has paid complainant the agreed price for the 
30 50-pound bags of horseradish shipped to respondent as sam- 
ples. 


9. The formal complaint was filed on May 2, 1961, which was 
within 9 months after the cause of action herein accrued. 







CONCLUSIONS 


The first issue to be resolved herein has to do with the number 
of 50-pound bags of horseradish which complainant was required 
by the contract of December 5, 1960, to ship to respondent. Com- 
plainant takes the position, as revealed by his pleading and his 
testimony at the oral hearing, that respondent simply purchased 
a “truckload” of horseradish, with no agreement being made 
with respect to any specific number of bags. Respondent, how- 
ever, by means of its answer and the oral testimony of its part- 
ner, Sol Tulkoff, contends that the agreement between the parties 
provided for complainant to ship 700 50-pound bags of horse- 
radish to respondent at Baltimore. 


In addition to the conflicting testimony given at the hearing 
by Tulkoff and Zuritsky upon this point, there is also in evidence 
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two letters included in the record which was germane to the is- 
sue. Both of these letters were written to complainant by re- 
spondent, are dated December 7, 1960, and January 17, 1961, 
respectively, and each letter refers to the fact that the agreement 
between the parties provided for the purchase by respondent 
from complainant of 700 50-pound bags of horseradish. In view 
of the contents of these letters, which support respondent’s oral 
testimony, and since complainant has submitted no documentary 
evidence in support of his own oral testimony, it is our opinion 
that respondent has proved, by a preponderance of the evidence, 
that the contract between the parties provided for the delivery 
by complainant of 700 50-pound bags of horseradish to respond- 
ent at Baltimore, and it is so concluded. 


The next issues presented for decision have to do with re- 
spondent’s allegations that complainant breached the contract by 
his failure to perform in accordance with contract terms. Spe- 
cifically, respondent charges that there was a failure on the part 
of complainant to deliver horseradish at contract destination of 
the quality, in the quantity, and upon the date agreed upon be- 
tween the parties. We shall consider first the question of com- 
plainant’s alleged breach with respect to quality. 


Testifying on this issue, complainant stated that the transaction 
with respect to the shipment of 50-pound bags of horseradish 
was a sale by sample; that it was intended by the parties that 
the shipment of 50-pound bags should conform in quality to a 
sample of 15 50-pound bags of horseradish received by respond- 
ent on December 9, 1960; and that this was the second of two 
sample lots submitted to respondent by complainant in connec- 
tion with this transaction. Complainant, explaining the shipment 
of two samples to respondent, testified that he called respondent 
on December 8 and told respondent that the first sample lot re- 
received by respondent on December 6 was not representative of 
the horseradish being offered for sale by complainant and that 
he (complainant) would send respondent a second sample lot, 
which was representative. Complainant explained at the hearing 
that the difference in the two samples was this: that the bags 
in the first sample had been opened, that all the misshapen, 
cracked, and wilted roots had been removed, and that the bags 
had been repacked to full weight for sale to jobbers; but that 
the bags in the second sample lot, taken directly from the cooler 
for sale to wholesalers, had not been opened and the roots had 
not been reconditioned or repacked, so that the overall quality 
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of the horseradish in the second sample lot had not been as good 
as the quality of the first, or reconditioned, sample lot. 


Respondent admits that this sale, as to the 50-pound bags of 
horseradish, was a sale by sample, and also admits receiving both 
samples of horseradish submitted by complainant. Respondent 
denies, however, that there was any difference in the two sam- 
ples and asserts, through the testimony of its witness, Sol Tul- 
koff, that the two samples were equal to each other in quality 
and that both would have graded U.S. No. 1 at destination, Balti- 
more, Maryland. 


It seems improbable, judging from the actions of the parties, 
that the two sample lots of horseradish received by respondent 
were similar. For instance, complainant would hardly go to the 
expense and trouble of sending two separate lots of horseradish 
to respondent as samples unless there was some good reason for 
doing so. Complainant has offered an explanation of why this 
was done, which appears to us to be a logical one. In: addition, 
complainant testified that the two sample lots were billed to 
respondent at the same price for each lot ($2.35), even though 
one lot was superior to the other, as a means of compensating 
respondent for complainant’s mistake in shipping the wrong 
sample. Respondent, on the other hand, offers no explanation at 
all for the receipt of two samples, even though it admits receiv- 
ing both and admits discussing the matter with complainant 
prior to the receipt of the second. Respondent partner Sol Tul- 
koff, testifying at the oral hearing in regard to this conversation, 
stated that complainant said that the second sample was being 
sent because there was ‘‘a mix-up in the shipment.” Judging from 
the testimony of this witness, no real effort was made by re- 
spondent to understand just what complainant’s purpose was in 
making the call, although respondent was in a good position to 
do so at the time of talking with complainant. 


In reviewing all the evidence, we are of the opinion that the 
two samples were not similar, that the second sample was the 
lot upon which the sale was based, and it is so concluded. We are 
also of the opinion and do so conclude, that there is insufficient 
evidence to establish that the second sample submitted by com- 
plainant was U.S. No. 1 grade, as alleged by respondent. 


The next question presented is whether the 555 bags received 
and accepted by respondent corresponded to the sample. Respond- 
ent aleges that they did not. Having accepted the shipment, the 
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burden rests upon respondent to prove its allegation. Respondent 
has submitted no proof of this alleged breach, except the results 
of the Federal inspection made on December 22, 1960, showing 
that the horseradish failed to grade U.S. No. 1. We have already 
decided that the sample horseradish was not, and was not re- 
quired by the contract to be U.S. No. 1 at Baltimore. According- 
ly, respondent has failed to prove that the 555 bags of horse- 
radish delivered to it failed to conform to sample, in breach of 
contract. 


Respondent, however, alleges that the contract was further 
breached by complainant, in that the contract between the par- 
ties called for bags of horseradish containing 100 and 50 pounds 
of the root, respectively, while the horseradish actually delivered 
to respondent averaged only 78 and 46 pounds per bag, respec- 
tively. Complainant admits that respondent is entitled to some 
adjustment on the 33 100-pound bags, and also admits that the 
horseradish in the 50-pound bags (excluding the first sample lot) 
probably weighed less than 50 pounds, but pointed out that this 
was horseradish that had been in storage from 10 to 12 months; 
that this fact was made known to respondent at the time of sale; 
that horseradish in storage will lose some weight and become 
flabby to some degree; and that this is a fact that is well known 
to persons accustomed to handling horseradish. Respondent de- 
nies that horseradish will lose weight or become flabby or soft 
in storage, and stated through its witness that it had known in- 
stances where horseradish would remain in storage for as much 
as five years without loss of weight or firmness. 


A study made and published by the Department supports the 
position of complainant regarding the loss of weight in horse- 
radish kept in cold storage, but does not indicate the extent of 
such loss. See, The Commercial Storage of Fruit, Vegetables, and 
Florist and Nursery Stocks, Agriculture Hand Book No. 66, pp. 
37, 41. In any event, we think that the results of this study, to- 
gether with the testimony of complainant, establish the fact 
that there is a loss in the weight of horseradish stored for a 
period of time exceeding 10 months. We also conclude that the 
horseradish involved herein was purchased by the bag, rather 
than by weight; that the two lots in dispute were in their orig- 
inal bags; and that these bags of horseradish (with the excep- 
tion of the first sample lot) had not been reconditioned by com- 
plainant prior to delivery to respondent. We conclude further 
that the evidence herein establishes that respondent knew that 
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the horseradish it was buying from complainant was horseradish 
stored from the crop of the previous year and that in the light 
of its extensive experience in the trade, respondent knew, or 
should have known of the attendant loss in weight which would 
result from the horseradish being stored for this period of time. 


Respondent, based upon the foregoing conclusions, was not 
entitled to 50 pounds of horseradish in the 50-pound bag, nor 
could it reasonably expect 100 pounds of horseradish in the 100- 
pound bags, due to loss of weight in storage. We do not think it 
reasonable to conclude, however, that such loss of weight should 
average 22%, as it did in the case of the 33 100-pound bags of 
horseradish. While it is not clear how much loss of weight the 
parties anticipated (see study referred to above), the 8% aver- 
age loss reported in the 555 50-pound bags seems much more 
reasonable and more reliable as well, since it is based upon the 
average of a greater number of bags. In any event, and at the 
very least, we conclude that respondent is entitled to an adjust- 
ment on the purchase price of the 33 100-pound bags of horse- 
radish to the extent that the average weight loss in these bags 
exceeded that in the 50-pound bags. The average loss of weight 
in the 50-pound bags was 4 pounds per bag, or, by extension, 8 
pounds per hundred pounds. The average loss in each of the 100- 
pound bags was 22 pounds, or 14 pounds per bag more than in each 
two bags in the 50-pound lot. Multiplying this 14 pounds by 33, 
the number of 100-pound bags, gives us 462 pounds, or the 
equivalent of 5 sacks containing an average of 92 pounds of 
horseradish, after shrinkage. The agreed contract price on the 
100-pound bags was $4.75 per bag. Multiplying $4.75 by 5, the 
number of bags represented by the excess shrinkage and there- 
fore—in effect—not delivered by complainant under the contract, 
give us $23.75, which is the amount which should be subtracted 
from the contract price of $156.75 for the 33 100-pound bags of 
horseradish, thereby reducing the price on this lot to $133. 


Respondent, however, contends that the contract between the 
parties was breached in two other respects: 


First, that complainant delivered to respondent 585 50-pound 
bags of horseradish (including the 30 bags as samples), rather 
than the 700 bags to which respondent was entitled under the 
contract; and 


Second, that the parities had agreed that delivery would be 
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made to respondent on or about December 11, rather than on the 
actual delivery date of December 22. 


We have already concluded that the contract between the par- 
ties called for the delivery to respondent by complainant of 700 
50-pound bags of horseradish. Since complalinant does not claim 
that he delivered more than 585 50-pound bags, the breach by 
complainant is apparent. In addition, complainant has admitted 
that the shipment involved herein was to have been made to 
respondent prior to December 22, but contends that delivery at 
an earlier date was impossible due to adverse weather, Assum- 
ing without deciding that the contract was breached as to time 
of delivery, as well as to the number of bags agreed upon, the 
burden rests upon respondent to prove, by a preponderance of 
the evidence, the damages sustained by it as a result of such 
breaches. 


The general measure of damages, where there is a failure of 
delivery, is the difference between the contract price, and the 
market value of the produce at the time and place where such 
delivery should have been made. While the contract price of the 
horseradish involved herein is known, respondent has failed to 
show the market value at Baltimore of stock meeting contract 
requirements. The cost of replacement purchases of similar 
horseradish at Baltimore might have been considered an indica- 
tion of the market value contemplated in the rule of damages, 
but respondent, through its witness, Sol Tulkoff, testified that it 
made no replacement purchases in connection with this transac- 
tion. The Federal Market News Service reports are also consid- 
ered as a source of information in determining market value in 
the application of the rule of damages, but there are no quota- 
tions from these reports for horseradish at Baltimore on Decem- 
ber 11, 1960. At the oral hearing, certain market quotations 
compiled by a private source were introduced in evidence for the 
month of December 1960, but these quotations are not applicable 
here, since they pertain to U.S. No. 1 horseradish at St. Louis, 
Missouri. Accordingly, even if the two breaches of contract are 
established against complainant, respondent’s failure to provide 
evidence of damages resulting from such breaches leaves us with 
no basis upon which to assess and award damages against com- 
plainant for these breaches. 


Finally respondent contends, in substance, that the contract of 
December 5 was rescinded and a new agreement entered into on 
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December 22, pursuant to which respondent was to take the ship- 
ment of horseradish and was to give complainant whatever it 
(complainant) thought fair. This contention is denied by com- 
plainant, and being unsupported by the evidence, is dismissed 
as being without merit. 


Respondent accepted the horseradish involved herein and is 
liable for the delivered contract price thereof in the amount of 
$1,318.13 for the 555 50-pound bags of horseradish, and $133 for 
the 33 100-pound bags of horseradish, or a total of $1,451.13. 
Respondent’s failure to pay this sum is in violation of section 2 
of the act, for which reparation should be awarded, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,451.13, with interest there- 
on at the rate of 5 percent per annum from February 1, 1961, 


until paid. 


This order shall be published and copies hereof served upon 
the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 7850) 


PACA Docket No. 8607. Dismissed June 5, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7851) 


PACA Docket No. 8707. Dismissed June 15, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7852) 


PACA Docket No. 8620. Dismissed June 19, 1962, by Thomas J. 
Flavin, Judicial Officer. 
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(No. 7853) 


PACA Docket No. 8730. Dismissed June 21, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7854) 


PACA Docket No. 8739. Dismissed June 21, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7855) 


PACA Docket No. 8760. Dismissed June 25, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7856) 


PACA Docket No. 8716. Dismissed June 28, 1962, by Thomas J. 
Flavin, Judicial Officer. 


REPARATION AWARDED—ADMISSION OF LIABILITY 
(No. 7857) 


Percy A. KELLY v. RAY BARBER PRODUCE. PACA Docket No. 
8706. Reparation of $2,350.85 with 5 percent interest from 
October 1, 1961, awarded complainant against respondent in 
order issued June 21, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 7858) 


M. H. DUCHEN COMPANY v. SEASHORE FooD PRODUCTS, INC. 
PACA Docket No. 8747. Reparation of $1,546.50 with 5 per- 
cent from November 1, 1961, awarded complainant against 
respondent in order issued June 25, 1962, by Thomas J. Flavin, 
Judicial Officer. 
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REPARATION AWARDED—DEFAULT ORDER 
(No. 7859) 


JOE GERBER COMPANY v. M. MANGOLA. PACA Docket No. 8734. 
Reparation of $528.75 with 5 percent interest from August 1, 
1961, awarded complainant against respondent in order issued 
June 5, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7860) 


C. C. GUNN PRODUCE Co. v. DONALD L. HOWLAND. PACA Docket 
No. 8750. Reparation of $495.59 with 5 percent interest from 
July 1, 1961, awarded complainant against respondent in order 
issued June 5, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7861) 


Hicks SALES v. JAMES A. GASKILL PRODUCE. PACA Docket No. 
8603. Reparation of $1,794.50 with 5 percent interest from 
May 1, 1961, awarded complainant against respondent in order 
issued June 5, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7862) 


NORTHWEST PRODUCE Co. v. RAY BARBER PRODUCE. PACA Docket 
No. 8745. Reparation of $2,623.66 with 5 percent interest from 
October 1, 1961, awarded complainant against respondent in 
order issued June 5, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 


(No. 7863) 


BIG PRAIRIE FARMS v. B. C. FERRELL PRODUCE. PACA Docket No. 
8737. Reparation of $1,447.25 with 5 percent interest from 
November 1, 1961, awarded complainant against respondent in 
order issued June 6, 1962, by Thomas J. Flavin, Judicial Of- 
ficer. 
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(No. 7864) 


F. H. DICKS v. MICHAEL KANAKRY & CO. WHOLESALE FRUITS & 
VEG. PACA Docket No. 8751. Reparation of $921.69, with 5 
percent interest from August 1, 1961, awarded complainant 
against respondent in order issued June 6, 1962, by Thomas 
J. Flavin, Judicial Officer. 


(No. 7865) 


F. H. DICKS v. FRANCIS MESSINA. PACA Docket No. 8735. Repa- 
ration of $2,185.30 with 5 percent interest from August 1, 
1961, awarded complainant against respondent in order issued 
June 6, 1962, by Thomas J. Flavin, Judicial Officer. ' 


(No. 7866) 


McCCREADY COMMISSION Co. v. SIDNEY KRANSON, PACA Docket 
No. 8746. Reparation of $238.50 with 5 percent interest from 
May 1, 1961, awarded complainant against respondent in order 
issued June 6, 1962, by Thomas J. Flavin, Judicial Officer. 


(No. 7867) 


WATSONVILLE CANNING COMPANY v. SOUTHWEST Foop ASSO- 
CIATES. PACA Docket No. 8742. Reparation of $4,611 with 5 
percent interest from October 1, 1961, awarded complainant 
against respondent in order issued June 7, 1962, by Thomas J. 
Flavin, Judicial Officer. 


(No. 7868) 


THE BARNES COMPANY v. SOUTHWEST FooD ASSOCIATES. PACA 
Docket No. 8743. Reparation of $446.25 with 5 percent inter- 
est from October 1, 1961, awarded complainant against re- 
spondent in order issued June 8, 1962, by THomas J. Flavin, 
Judicial Officer. 


(No. 7869) 


ROSKO PRODUCE Co., INC, v. FRANCIS MESSINA. PACA Docket 
No. 8733. Reparation of $2,135.55 with 5 percent interest from 
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December 1, 1961, awarded complainant against respondent in 
order issued June 15, 1962, by Thomas J. Flavin, Judicial Of- 
ficer, 


COURT DECISIONS 


LEHIGH VALLEY COOPERATIVE FARMERS, INC. et al. v. UNITED 
STATES et al. Decided June 4, 1962. 


SUPREME COURT OF THE UNITED STATES 
No. 79—October Term, 1961 


On Writ of Certiorari to 
the United States Court 

of Appeals for the Third 
Circuit 


MR. JUSTICE HARLAN delivered the opinion of the Court. 


Petitioners, operating milk processing plants in Pennsylvania, 
challenge the validity of certain “compensatory payment” pro- 
visions included in milk marketing orders affecting the New 
York-New Jersey area, which were promulgated by the Secretary 
of Agriculture under the authority granted him by § 8c of the 
Agricultural Marketing Agreement Act of 1937, 7 U.S.C. § 608c. 
That section permits the Secretary to issue regional regulations 
governing, in various enumerated respects, the marketing of cer- 
tain agricultural commodities, among which is milk. This pro- 
vision in question requires those who buy milk elsewhere and 
bring it into the region for sale as fluid milk to pay to the farm- 
ers who supply the region a fixed amount as a “compensatory 
payment.” This amount is measured by the difference between 
the minimum price set by the Market Administrator for fluid 
milk and the minimum price for surplus milk. The judgment of 
the Court of Appeals for the Third Circuit, 287 F. 2d 726, 
upholding the validity of the “compensatory payment” provision 
here under attack,’ conflicted with an earlier decision rendered 


1The petitioners instituted this action challenging the validity of the compensatory pay- 
ment provision by filing administrative petitions with the Secretary of Agriculture pursuant 
to § 8c (15)(A) of the Agricultural Marketing Agreement Act of 1937, 7 U. S. C. § 608c 
(15)(A). The Hearing Examiner sustained the petitioners’ contentions on the authority of 
Kass v. Brannan, 196 F. 2d 791, but the Judicial Officer, acting on behalf of the Secretary 
of Agriculture, dismissed the petitions. 
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by the Court of Appeals for the Second Circuit, Kass v. Brannan, 
196 F. 2d 791. To resolve this conflict we granted certiorari. 366 
U. S. 957. 


I, 
THE GENERAL SCHEME OF MILK REGULATION. 


The order around which the present controvery centers, now 
titled Milk Marketing Order No. 2, 7 CFR §§ 1002.1 et seq.,’ 
though somewhat more complex than others, is in its general 
outline representative of the pattern of regulation established 
by the Secretary for the promotion of orderly marketing condi- 
tions in the milk industry and the preservation of minimum 
prices for farmers. Pursuant to the authority granted by 
§ 8c(5) (A),® the Order classifies milk that is sold within and 
outside the New York-New Jersey marketing area “in accordance 
with the form in which or the purpose for which it is used.” 
Milk that contains 3% to 5% butterfat—the usual proportion in 
ordinary liquid milk—and is sold for fluid consumption is as- 
signed to Class I. Milk that is used for cream (sweet and sour), 
half and half, or milk drinks containing less than 3% or more 
than 5% butterfat is classified in Class II. The remainder—milk 
that is to be stored for a substantial period and used for dairy 
products such as butter and cheese—is grouped in Class III. 
7 CFR § 1002.37. 


Petitioners then sought review of the Secretary’s ruling in the District Court under § 8c 
(15)(B) of the Act. The review proceedings were consolidated with ‘enforcement actions 
brought by the Government pursuant to § 8a (6) of the Act. The District Court, relying on 
Kass v. Brannan, supra, held that the payment provision was invalid. 183 F. Supp. 80. It 
was this decision that was reversed by the Court of Appeals. 287 F. 2d 726. 

2A general reorganization of Chapter IX of Title 7 of the Code of Federal Regulations 
during the past year has resulted in redesignation of most of the milk marketing orders. 
The New York-New Jersey Order had previously been designated as Milk Marketing Order 
No. 27 and had been found at 7 CFR § 927. The section references and the contents of the 
regulations as quoted throughout this opinion are as they were in effect on January 1, 1962. 

3Section 8c (5)(A) provides: 

“(5) Milk and its products; terms and conditions of orders. 

“In the case of milk and its products, orders issued pursuant to this section shall contain 
one or more of the following terms and conditions, and (except as provided in subsection (7) 
of this section) no others: 

“(A) Classifying milk in accordance with the form in which or the purpose for which 
it is used, and fixing, or providing’ a method for fixing, minimum prices for each such use 
classification which all handlers shall pay, and the time when payments shall be made, for 
milk purchased from producers or associations of producers. Such prices shall be uniform 
as. to all handlers, subject only to adjustments for (1) volume, market, and pnoduction 
differentials customarily applied by the handlers subject to such order, (2) the grade or 
quality of the milk purchased, and (3) the locations at which delivery of such milk, or any 
use classification thereof, is made to such handlers.” 
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This classification reflects the relative prices usually com- 
manded by the different forms of milk. Thus, highest prices 
are paid for milk used for fluid consumption, and the lowest for 
milk which is to be processed into butter and cheese. Since the 
supply of milk is always greater than the demands of the fluid- 
milk market, the excess must be channeled to the less desirable, 
lower-priced outlets. It is in order to avoid destructive competi- 
tion among milk producers for the premium outlets that the 
statute authorizes the Secretary to devise a method whereby 
uniform prices are paid by milk handlers to producers for all 
milk received, regardless of the form in which it leaves the plant 
and its ultimate use. Adjustments are then made among the 
handlers so that each eventually pays out-of-pocket an amount 
equal to the actual utilization value of the milk he has bought. 


Under the Marketing Order here in question it is primarily 
the handlers whose plants are located within the marketing area 
and who regularly supply that area with fluid milk who are 
regulated. All handlers who receive or distribute milk within the 
area are required to submit monthly reports to the Market Ad- 
ministrator, listing the quantity of milk they have handled and 
the use for which it was sold. But only the handlers operating 
‘pool plants”—. e., plants which meet certain standards set out 
in 7 CFR §§ 1002.25 - 1002.29'—must pay the producers from 
whom they buy the uniform price set by the Administrator. 
This price is calculated each month on the basis of the reports 
that are submitted. After determining the minimum prices for 
each use classification pursuant to formulas set out in 7 CFR 
§§ 1002.40, the Administrator computes an average price for the 
“pool” milk handled during that month. This figure is reached 
by first multiplying the “pool” milk disposed of in each class 
by the established minimum price for that class, and then adding 
the products to the ‘“‘compensatory payments” made for nonpool 
milk. After certain minor adjustments are made, this sum is 
divided by the total quantity of “‘pool” milk sold in the market 
during the month. The quotient is a “blend price.” With some 
adjustments to reflect transportation expenses, this uniform 
price must be paid to producers by all handlers maintaining 
“pool” plants. 7 CRF § 1002.66. 


*These provisions establish certain performance requirements aimed at insuring that the 
plant continues to provide fluid milk to the marketing area even in periods of short supply. 
Thus, it is primarily the handlers whose main concern is the marketing area who qualify 
for the ‘“‘pool.” 
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Adjustments among handlers are made by way of a “Pro- 
ducer Settlement Fund,” into which each handler contributes 
the excess of his ‘‘use value’”’® over the uniform price paid by him 
to his producer. Handlers whose “use value” of the milk they 
purchase is less than the “blend price” they are required to pay 
may withdraw the difference from the fund. The net effect is 
that each handler pays for his milk at the price he would have 
paid had it been earmarked at the outset for the use to which 
it was ultimately put. But the farmer who produces the milk is 
protected from the effects of competition for premium outlets 
since he is automatically allotted a proportional share of each 
of the different “use” markets. 


II. 
THE COMPENSATORY PAYMENT PROVISION. 


It will thus be seen that this system of regulation contem- 
plates economic controls only over “pool-handler” plants since 
only such handlers are required to pay the “blend price” to their 
producers and to account to the Producer Settlement Fund. If 
limited to the provisions recounted above, the regulatory scheme 
would not affect milk brought into the New York-New Jersey 
marketing area by handlers who are primarily engaged in sup- 
plying some other market and whose producers are not located 
within the New York-New Jersey area. Some of the regional 
orders now in effect do not undertake any economic regulation 
of “outside” or “other source” milk.* But it is quite obvious that 
under certain circumstances some regulation of such milk may 
be necessary. Accordingly, § 8c(7)(D) of the Act, 7 U.S. C. 
§ 608c (7) (D), authorizes the Secretary to include in his regu- 
lating orders conditions that are incidental to terms expressly 
authorized by the statute, and that are ‘“‘necessary to effectuate 
the other provisions of such order.” 


A handler who brings outside milk into a marketing area may 
disrupt the regulatory scheme in at least two respects: 


(1) Pool handlers in the marketing area who are required 
to pay the minimum class prices for their milk may find 


5 “Use value” is the price the handler would have had to pay, at prevailing minimum 
rates, had he purchased his milk at a price reflecting its ultimate disposition. 

®See 7 CFR §§ 1034 (Dayton-Springfield), 1037 (North Central Ohio), 1038 (Rockford- 
Freeport), 1074 (Southwest Kansas). 
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their selling prices undercut by those of nonpool handlers 
dealing in outside milk purchased at an unregulated price. 


(2) Producers in the marketing area, whose “blend price” 
depends on how much of the relatively constant fluid-milk 
demand they supply in a given month, may find the out- 
side milk occupying a portion of the premium market, thus 
displacing the “pool” milk and forcing it into the less re- 
warding surplus uses, with the ultimate effect of diminish- 
ing the “blend price” payable to producers. 


In an effort to cope with these disruptive economic forces, the 
Secretary devised his “‘compensatory payment” plan. In essence 
the plan imposes special monetary exactions on handlers intro- 
ducing ‘‘outside’ milk for fluid consumption into a marketing 
area in months when there is a substantial surplus of milk on the 


market.’ 


Of the 68 regional milk orders which establish market-wide 
pools,* 64 contain “compensatory payment” provisions of one 
kind or another. The Order now before us is typical of 23 of 
these orders.? The Order provides that a handler who brings 
“outside” milk into the New York-New Jersey area and sells it 
for fluid use must pay the pool’s producers, through the Pro- 
ducer Settlement Fund, an amount equal to the difference be- 
tween the minimum prices for the highest and for the lowest use 
classifications prevailing in that area. In other words, for each 
hundredweight of nonpool milk sold for Class I use in the New 
York-New Jersey area, a payment equal to the difference be- 


™The payment provision of 7 CFR § 1002.83 applies only in those months when the volume 
of milk sold for Class III use exceeds 15% of the total pool milk reported in the market- 
ing area. 

®The Act authorizes the establishment of either marketwide pools or individual handler 
pools. Since the latter require only that each handler pay uniform prices to all the producers 
from which he buys, but does not impose a uniformity requirement among the various 
handlers, there is no need for adjustments among handlers. Consequently, no compensatory 
payment provision is included in orders establishing individual handler pools. See 7 CFR 
§§ 1004 (Philadelphia), 1005 (Tri-State), 1010 (Wilmington), 1039 (Milwaukee), 1041 (Toledo), 
1044 (Michigan Upper Peninsula), 1078 (North Central Iowa), 1096 (Northern Louisiana), 1097 
(Memphis), 1102 (Fort Smith), 1129 (Austin-Waco), 1130 (Corpus Christi), 1134 (Western 
Colorado). 

®Compare 7 CFR §§ 1001.65 (Greater Boston), 1003.62 (Washington, D. C.), 1006.65 
(Sprinfield, Mass.), 1007.65 (Worcester), 1008.54 (Wheeling), 1009.54 (Clarksburg, W. Va.), 
1011.62 (Appalachian), 1014.46 (Southeastern New England), 1015.46 (Connecticut), 1016.62 
(Upper Chesapeake Bay), 1030.61 (Chicago), 1031.70 (b) (South Bend-La Porte-Elkhart), 
1036.84 (b) (Northeastern Ohio), 1048.54 (Greater Youngstown-Warren), 1061.54 (St. Joseph), 
1068.70 (b) (Minneapolis-St. Paul), 1071.62 (b) (Neosho Valley), 1072.55 (Sioux Falls- 
Mitchell), 1106.55 (Oklahoma), 1125.70 (Puget Sound), 1126.70 (d) (North Texas), 1133.70 (b) 
(Inland Empire). 
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tween Class I and Class III prices must be made by the seller 
to the Producer Settlement Fund. 


III. 
THE PURPOSE AND EFFECT OF THE COMPENSATORY PAYMENT. 


After the Court of Appeals for the Second Circuit had held the 
compensatory payment requirement in the New York-New Jersey 
Milk Marketing Order (then Order No. 27) to be a “penalty,” 
Kass v. Brannan, 196 F. 2d 791, 795, the Secretary of Agriculture 
conducted extensive hearings to determine whether it should be 
retained. His findings, which appear at 18 Fed. Reg. 8444-8454, 
explain this requirement as the most satisfactory means of im- 
posing “a suitable charge on such unpriced milk in an amount 
sufficient to neutralize, compensate for and eliminate the arti- 
ficial economic advantage for non-pool milk which necessarily is 
created by the classified pricing and pooling of pool milk under 
the order.” Jd., at 8448. There seems little doubt that an assess- 
ment equal to the Class I-Class III differential would, in all 
but rare instances, nullify any competitive advantage that non- 
pool milk could have: only if the sum of the purchase price of 
the outside milk and the cost of its transportation to market were 
less than the Class III price would a handler find it profitable to 
bring such milk into the marketing area. But it must be obvious 
that this payment is wholly or partially ‘‘ccompensatory”—i. e., 
puts pool and nonpool milk “on substantially similar competitive 
positions at source” (ibid.)—only if the milk has been purchased 
at not more than the Class III price. If the purchase price of 
the nonpool milk exceeds the Class III price within the area, the 
effect of the fixed compensatory payment is to make it economi- 
cally unfeasible for a handler to bring such milk into the market- 
ing area. 


The Secretary of Agriculture’s determination that the Class I- 
Class III differential was the most suitable compensatory figure 
rested upon what was, in effect, an irrebuttable presumption that 
the nonpool milk was purchased at a rate commensurate with 
the value of “surplus” (Class III) milk. See 18 Fed. Reg., at 
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8448.1° That presumption was based in turn on the supposition 
that the nonpool milk could not have been worth more than the 
Class III price where purchased since it could not be shipped 
elsewhere for Class I use. But it must be apparent that it is only 
if the milk is denied access to other marketing areas or if a pro- 
hibitive payment is assessed on its use elsewhere that it will 
depreciate in value to Class III levels. For if the milk can be 
freely shipped elsewhere for fluid use or if it is purchased in an 
area where prices paid to producers are regulated, it will com- 
mand a higher price. 


Indeed, the facts of the case now before us demonstrate the 
shortcomings of the Secretary’s reasoning. One of the petitioners, 
Suncrest Farms, Inc., purchases its milk in Pennsylvania under 
regulations established by the Pennsylvania Milk Control Com- 
mission. In September 1957, which was one of the months during 
which it sought to sell its milk in the New York-New Jersey 
Marketing Area, Suncrest was required to pay $6.40 per cwt. 
for the milk it purchased from dairy farmers in Pennsylvania. 
The Class I-Class III differential in the New York-New Jersey 


10 **As stated earlier herein, all milk which is established to be primarily associated with the 
New York milk marketing area under the standards prescribed by the order is included in the 
New York pool. Conversely, the non-pool milk which enters the marketing area for fluid use 
originates from plants which are not sufficiently associated with the New York market to have 
their milk in the pool. Such plants have their primary interests in other fluisi markets or 
specialized manufacturing uses and frequently have more milk than is required for these 
primary purposes. It is this surplus milk at non-pool plants which can be ‘dumped’ into the 
New York market for fluid use, provided only that the plant and the milk has marketing area 
health approval. The operator of such a non-pool plant has a choice of using the excess milk 
for surplus uses (ordinarily in the manufacture of various milk products) or of sending it to 
the New York marketing area for fluid uses. In making this decision he will compare the re- 
spective net returns to him for this surplus milk and will naturally select the fluid alternative, 
for it will yield the greater return. In the absence of classified pricing, his cost, at source, for 
the excess milk remains exactly the same whether he uses it for surplus disposition or for 
fluid use. The pool plant operator on the other hand has no such advantage for he pays a 
higher classified price, at source, if he sells the milk in the market area for fluid use (Class 
I—A or II) than if he disposes of it for surplus manufacturing uses (Class III). 

“If this artificial advantage in favor of surplus non-pool milk at the plant of origin is to be 
effectively removed, as it must be, the milk must be treated and evaluated for what it actually 
is, namely surplus milk in the milkshed. If New York marketing area disposition were not 
available for this surplus, the non-pool handler could derive from it only its surplus value. 
This surplus value is true value or ‘opportunity cost’ and such surplus value should be used 
as the subtrahend in the formula for compensation payments on non-pool milk from plants 
not subject to a Federal order. 

“The Class III price under the New York order is the class price which is payable, at 
source, for pool milk under the New York order when used for most surplus uses. It is ex- 
pressly designed to fix a proper classified value, at source, for surplus milk. The Class III 
price closely approximates the amount paid in the Northeast to farmers not under the New 
York order for so much of their milk as is used for general manufacture. 

“It is therefore a dependable indicator of the value of surplus milk at source. If a non-pool 
handler, for his own reasons, chooses to pay more than its true market value, at source, for 
surplus milk which he sends to the New York area, the pool should not underwrite this un- 
necessary cost, particularly since the premium can be used to outbid pool handlers for milk, 
as previously shown.” 
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Marketing Area during that month was $2.78 per cwt. Thus, if the 
“compensatory payment” were assessed, Suncrest would actually 
be forced to pay $9.18 per cwt. for fluid milk sold in the area, 
while the handlers maintaining pool plants in the area would 
pay only the Class I price, which was $6.23 in August 1957." 


If competitive parity among handlers of pool and non-pool 
milk were the only objective of the Secretary’s “compensatory” 
regulation, other marketing orders of the Secretary show that 
this result has been achieved without imposing unnecessary hard- 
ships, virtually “trade barriers” as in the instance just given,” 
on the nonpool milk."* 


The fact that petitioners were paying more for their milk than the Class I price in the 
New York-New Jersey Marketing Area leaves no room for any suggestion that they will be 
receiving a “windfall” if it is ultimately adjudged that they are entitled to have returned 
the full amount of their compensatory payments. 

22The total amount of the compensatory payments involved in this litigation, embracing 
a period of approximately four years, was some $617,000 as to Lehigh Valley and $108,000 
as to Suncrest. 

13 Several of the marketing orders make the compensatory payment equal the difference be- 
tween the Class I price in the marketing area and the actual cost of the nonpool milk. See 7 
CFR §§ 1042.60 (Muskegon), 1128.62 (b) (Central West Texas). In some marketing areas the 
handler who deals in nonpool milk is permitted to elect each month between paying the fluid 
milk-surplus use differential and paying the difference between his actual cost and the minimum 
regional price for Class I milk. See 7 CFR $§ 1013.62 (Southeastern Florida), 1033.61 (Greater 
Cincinnati), 1035.63 (Columbus, Ohio), 1040.66 (Southern Michigan), 1043.84 (Upstate Michi- 
gan), 1045.83 (Northeastern Wisconsin), 1047.62 (Fart Wayne), 1064.61 (Greater Kansas City), 
1065.62 (Nebraska-Western Iowa), 1067.61 (Ozarks), 1069.62 (Duluth-Superior), 1073.62 
(Wichita), 1094.62 (New Orleans), 1098.92 (Nashville), 1103.62 (Central Mississippi), 1105.62 
(Mississippi Delta), 1107.61 (Mississippi Gulf Coast), 1181.62 (Central Arizona), 1135.62 
(Colorado Springs-Pueblo), 1186.62 (Great Basin), 1137.62 (Eastern Colorado). 

Other marketing orders, applicable in some areas, assess a compensatory payment equal to 
the difference between the “blend price’ paid in the area for pool milk and the Class I price, 
thus treating the handler of nonpool milk as if he were a member of the pool with respect 
to such milk as he introduced into the marketing area. 

Where this differential is accepted as the measure of the compensatory payment it is done 
only in those months when the surplus is lowest. In the spring and summer months the 
fluid milk-surplus use differential is exacted. See 7 CFR §$§ 1032.55(b) (Suburban St. Louis, 
August—February), 1046.55 (b) (Ohio Valley, August—March), 1049.55 (b) (Indianapolis, 
August—March), 1062.55(b) (St. Louis, August—February), 1068.68(b) (Quad Cities—Du- 
buque, July—November), 1066.57 (a) (Sioux City, August—February), 1070.63 (b) (Cedar 
Rapids-Iowa City, July—November), 1075.68 (b) (Black Hills, July—March), 1076.63 (b) 
(Eastern South Dakota, July—February), 1079.68 (b) (Des Moines, July—March), 1090.54 (b) 
(Chattanooga, August—February), 1095.70 (e) (2) (Louisville-Lexington, October—December), 
1099.62 (a) (Paducah, August—March), 1101.93 (b) (Knoxville, August—February), 1104.53 (b) 
(Red River Valley, August—January), 1108.54 (b) (Central Arkansas, August—February), 
1127.65 (b) (San Antonio, January and August), 1132.63 (b) (Texas Panhandle, July—Febru- 
ary). 

The latter method treats the handler of nonpool milk who buys at a price in excess of the 
blend price as if he were a member of the pool since a handler in the pool may, if he chooses, 
pay his producer more than the “‘blend price” set by the Market Administrator, see Stark v. 
Wickard, 321 U. S. 288, 291, but must still account to the Producer Settlement Fund as if 
he had paid only the “blend price.’”” By treating nonpool milk in the same manner, the Secre- 
tary might be able to justify a compensatory payment equa! to the difference between the 
nonpool milk’s ‘‘use value’ and the “blend price,” though we do not decide the question. 
See generally Hutt, Restrictions on the Free Movement of Fluid Milk Under Federal Milk 
Marketing Orders, 37 U. Det. L. J. 525, 564—577 (1960). 
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It is in considering the effect of the present compensatory pay- 
ment provision on the pool producers, however, that the principal 
concern of the Secretary becomes quite apparent. As has been 
noted (p. 6, swpra), the sale for fluid use of nonpool milk in the 
marketing area displaces pool milk that might otherwise be used 
for this premium outlet. Since the market area’s “blend price” is 
computed only with reference to the pool milk, the effect of the 
entry of nonpool milk is to drive down the price that is paid to 
producers in the area. A closs examination of the workings of 
the present compensatory payment provision reveals that its 
effect is to preserve for the benefit of the area’s producers the 
blend price that they would receive if all outside milk were phy- 
sically excluded and they alone would supply the fluid-milk needs 
of the area. For every cwt. of pool milk that is forced into “sur- 
plus” use by the entry of nonpool milk, the handler introduc- 
ing the outside milk is required to pay for the benefit of the 
area’s producers the difference between the value the pool milk 
would have had if the nonpool milk had never entered and the 
value it has once the nonpool milk is sold for fluid use." In effect, 


The suggestion that a nonpool handler would be given a competitive advantage under either 
of these methods because, in the words of the Judicial Officer, he does not have “to equalize 
his utilization” as do pool handlers is demonstrably unsound. Insofar as the handlers’ sale 
of milk is concerned, neither pool nor nonpool handlers are required to share or “‘equalize’’ 
their proceeds with others. To the extent that this contention relates to the handlers’ pur- 
chase of milk and is meant to suggest that nonpool handlers will find it easier to buy milk 
because they will be able to pay higher prices to their producers, the exaction of a Class 
I-blend price payment would effectively discourage purchases in excess of the blend price 
(which is what the pool’s producers are paid). And the assertion that the pool “‘carries the 
surplus burden for outside handlers” is based on the same mistaken reasoning as underlies 
the Secretary’s determination to retain the Class I-Class III payment after Kass v. Brannan 
supra. See pp. 9—10, supra. 

144A highly simplified illustration serves to clarify this effect: If the Class I price on a 
given date is $6 per cwt. and the Class III price is $3 per cwt., and if 2,000 cwt. are con- 
sumed as fluid milk and another 2,000 cwt. are produced by the dairy farmers in the area 
and utilized for surplus uses, the computation of the blend price would be as follows: 


Table A. 
Gs iit nes vicdiceneseenweese Cate eueoees 2,000 x 6.00 equals 12,000 
rac cacetcarceccncuccdeekscvanecceaeues 2,000 x 3.00 equals 6,000 
WR cccbcputetsdeveuseoenverseceaenn 4,000 at 18,000 
RN EON vo vv ccccodtccdncneheceudacecedeauavcenanel $4.50 


If 500 cwt. are then brought in from the outside as nonpool milk and sold for Class I use, 
500 cwt. of the pool milk will drop into Class III (since the fluid milk demand remains 
relatively constant): 


Table B. 
CMR i cnivicc duns ce eos renebeeudecetiescuniaes 1,500 x 6.00 equals 9,000 
RNs as citi Nees ddvcidandoceraceececsinaes 2,500 x 3.00 equals 7,500 
Ws bi vcvaiscesreercédesecostendawcess 4,000 at 16,500 


PNR nice exe Uscrkevensanenevis caeedeceesaueccues $4.125 
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therefore, the nonpool milk is forced to subsidize the pool milk 
and insulate the pool milk from the competitive impact caused 
by the entry of outside milk. This was recognized by the Court 
of Appeals which held that such a compensatory payment was 
“designed to compensate the pool for the loss of the Class I fluid 
milk utilization and .. . protect the uniform blend price in the 
marketing area.” 287 F. 2d, at 730. It is only if the Secretary 
has been authorized by the statute to impose such economic trade 
barriers on the entry of milk into an area so as to protect the 
prices received by the pool producers that the present compensa- 
tory payment plan can be sustained as ‘“‘necessary to effectuate” 
the expressly authorized provisions of this Order. 


The producers in the pool would thereby be receiving $.375 less per cwt. than had the 
nonpool milk stayed out altogether. By distributing to them (through the exaction made of 
nonpool handlers) the difference between Class I and Class III prices multiplied by the 
amount of nonpool milk sold in the area as Class I, that deficit is restored. Thus, 


Table C. 
(Nonpool milk sold as Class I) x (Class I minus Class III) 
equals 
(Loss to pool by displacement of Class I outlet) 
or 


500 x 38.00 equals 1,500 
1,500 divided by 4,000 cwt. equals .875 per cwt. 


The Secretary’s formula, therefore, precisely accomplishes the restoring to the pool’s pro- 
ducers whatever they have lost by reason of the occupation of their Class I outlet by the 
nonpool milk. 

It should be noted that the actual computation of the blend price, as set out in 7 CFR 
§ 1002.66, achieves this same result in an indirect fashion. Instead of computing the blend 
price without reference to any nonpool milk, the Secretary’s formula includes the com- 
pensatory payments within the list of minimum-price obligations that are added in determin- 
ing the total proceeds for milk sold within the area. 7 CFR § 1002.66 (c). But the blend 
price is then computed by dividing this sum by the amount of “milk delivered by producers,” 
i. e., pool milk. Consequently, the actual computation of the uniform price under the above 
illustration would be as follows: 


Table D. 
Ns os chant invia ase Oe hie ee Rea weeies Naesee 1,500 x 6.00 equals 9,000 
SND coc a5 ow ANGE Se sidsi OROU SE Rae eee Sine ae 2,500 x 3.00 equals 7,500 
Compensatory payments (nonpool milk)....... 500 x 3.00 equals 1,500 
TRE ac ctsiawevies (pool milk)....... 4,000 at 18,000 
IS 5 Wigs cals cwreieet amar awareness iaeawcnaee $4.50 


The funds paid into the Producer Settlement Fund by the handlers dealing in nonpool 
milk are then available to the pool handlers, whose credits from the Fund will be larger to 


the extent that they have been forced to pay a higher blend price. 
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IV. 
SECTION 8c(5) (G). 


Section 8c(5)(G) of the Act, however, taken in light of its 
legislative history, indicates that the regulation here imposed 
by the Secretary was of the sort that Congress intended to for- 
bid. Section 8c(5) (G) provides: 


“No marketing agreement or order applicable to milk and 
its products in any marketing area shall prohibit or in 
any manner limit, in the case of the products of milk, the 
marketing in that area of any milk or product thereof in 
any production area in the United States.” 


This provision was first enacted into law as part of the Agri- 
cultural Adjustment Act of 1935, 49 Stat. 750, amending the 
Agricultural Adjustment Act of 1933, 48 Stat. 31. It was re- 
enacted as part of the Agricultural Marketing Agreement Act 
of 1937, 50 Stat. 246, which reaffirmed the marketing order pro- 
visions of the 1935 Act after the processing tax had been struck 
down as unconstitutional in United States v. Butler, 297 U.S. 1. 


Along with enumerating the powers granted to the Secretary 
of Agriculture so as to avoid the “delegation” problems brought 
to light by the then recent decision in Schechter v. United States, 
295 U. S. 495, the Congress sought in 1935 to limit the Secre- 
tary’s powers so as to prevent him from establishing “trade 
barriers.” Midwestern legislators were particularly concerned 
over this possibililty. When the reported bill, which contained 
no provision like the present § 8c(5)(G) came to the floor otf 
the House of Representatives, Representative Andresen of Min- 
nesota suggested that the Secretary might use his powers to 
“stop the free flow in commerce... of dairy products.” He re- 
ceived an assurance from Representative Jones, the Chairman of 
the House Committee on Agriculture, that the Secretary was not 
authorized to require anything more of milk coming into a mar- 
keting area than that it “comply with the same conditions which 
the farmers and distributors comply with in that region.” 79 
Cong. Rec. 9462.'° An amendment to the bill clarifying this posi- 


18“‘Mr, ANDRESEN. Is there anything in the milk section of the bill which gives the 


Secretary authority to set up trade barriers and stop the free flow in commerce throughout 
the United States of dairy products? 

“Mr. JONES. No. There is nothing in the bill that would authorize that. The Secretary 
may require that in crossing from one region to another that they comply with the same 
conditions which the farmers and distributors comply with in that region. 
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tion was then offered by Representative Sauthoff of Wisconsin, 
79 Cong. Rec. 9493,?* but no action was taken on that proposal. 


On the next day, Representative Andresen proposed from the 
floor of the House the forerunner to the present § 8c(5) (G). 79 
Cong. Rec. 9572. His amendment took the following form: 


“(g¢) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit the 
marketing in that area of any milk or product thereof pro- 
duced in any production area in the United States.” 


There was no objection to the addition of this language, Repre- 
sentative Jones remarking that “it is simply clarifying.” bid. 
But when Representative Sauthoff sought to change the amend- 
ment by substituting the words “limit or tend to limit” for “‘pro- 
hibit,”” Representative Jones objected on the ground that neces- 
sary milk classification and minimum pricing for the protection 
of outside milk producers regularly supplying their own marketing 
area would “tend to limit’ the introduction of their milk into 


other areas.’? Ibid. 


“Mr. ANDRESEN. That is, sanitary regulations? 

“Mr. JONES. Sanitary and other uniform regulations; but he cannot set up any trade 
barriers which would keep them out. 

“Mr. ANDRESEN. A great many Members have inquired about that feature, and I just 
wanted the gentleman to bring that out. 

Mr. JONES. The amendments require a uniform price and uniform set of conditions and 
fair distribution. In the first place, I do not believe we could give authority to set up these 
barriers. In the second place, the bill does not do that. It simply enables them to have a 
program in one of these regions, and in developing these orders which the Secretary issues, 
he uses the word ‘region’ wherever possible. Those on the outside must come into that.” 
(Emphasis added.) 

2° The proposed amendment read: 

“Sec. — (b): No marketing agreement, order, or regulation shall contain any term or pro- 
vision which will tend to result in preventing or hindering any agricultural commodity or 
product thereof produced in any region or area of the United States from being brought 
into or sold in any other such region or area or shall have the effect of subsidizing the pro- 
duction or sale of any agricultural commodity or product thereof in any such region or 
area, in such a manner that such commodity or product thereof will tend to be sold in such 
other region or area at prices which will tend to depress prices thereon of such commodity 
or product thereof.” 

1.“Mr. JONES. Mr. Chairman, the adoption of the amendment of the gentleman from 
Wisconsin would absolutely wreck the whole milk program. In order to get away from 
the terrific conditions that have prevailed in the milk industry there is provided in the bill 
authority to fix a minimum price to producers. That, at least in a measure, would limit or 
tend to limit shipment, and yet the gentleman, I am sure, does not want to interfere with 
the price to producers. Then it is a universal custom in the marketing of milk to classify 
milk. This, in a way, is a limitation. . .. 

“Mr. BOILEAU. . . . Mr. Chairman, I should like to ask the distinguished chairman 
of the committee if in his opinion there is anything in this bill that gives to the Secretary 
of Agriculture or to anyone else any power to restrict the free flow of milk or any other 
commodity between the various States? 

“Mr. JONES. No; there is nothing in it that will do that. The only tendency is to make 
all sections comply with the same rules. 


~ 
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The House bill, with the language added by Representative An- 
dresen’s amendment, went to the Senate. Accompanying the bill 
to the floor was S. Rep. No. 1011, 74th Cong., 1st Sess., which 
stated, at p. 11: 


“To prevent assaults upon the price structure by the 
sporadic importation of milk from new producing areas, 
while permitting the orderly and natural expansion of the 
areas supplying any market by the introduction of new pro- 
ducers or new producing areas, orders may provide that for 
the first 3 months of regular delivery, payments shall be 
made to producers not theretofore selling milk in the area 
covered by the order at the price fixed for the lowest use 
classification. This is the only limitation upon the entry of 
new producers—wherever located—into a market, and it can 
remain effective only for the specified 3~month period.” (Em- 
phasis added.) ?® 


In the Senate § 8c(5) (G) was amended, without objection, 79 
Cong. Rec. 11655, to read: 


“(G) No marketing agreement or order applicable to milk 
and its products in any marketing area shall prohibit or in 
any manner limit, except as provided for milk only in sub- 
section (D), the marketing in that area of any milk or pro- 
duct thereof produced in any production area of the United 
States.” 


Section 8c(5)(G) emerged from conference in its present 


“Mr. HULL. . . . Mr. Chairman, if there is nothing in this bill which would authorize 
the Secretary of Agriculture or any subordinate so to limit transportation or shipment of 
dairy products from one State into another, then the amendment of the gentleman from 
Minnesota as amended by the amendment of the gentleman from Wisconsin [Mr. Sauthoff] 
can do no harm. 

“The three States of Minnesota, Iowa, and Wisconsin, produce about 45 per cent of the 
butter made in this country and we are interested in this matter of the shipment of dairy 
products to other States. 

“Mr. JONES. Mr. Chairman, will the gentleman yield? 

“Mr. HULL. I yield. 

“Mr. JONES. Would the gentleman object to the requirement that Chicago dealers pay 
the Wisconsin producer a minimum price? 

“Mr. HULL. Not at all. 

“Mr. JONES. That certainly would tend to limit.” 

%8The ‘“‘3-month period” provision here referred to is the present § 8c (5) (D) which au- 
thorizes the Secretary to set the surplus-use price as the price to be paid to any new 
producer who enters the pool. In the final version of the Act the introductory period was 
reduced to two months. 

“Subsection (D)"” is § 8c (5) (D). See note 18, supra. 
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form. The conference report explained how the differences be- 
tween the House and Senate versions were resolved (H. R. Rep. 
No. 1757, 74th Cong., 1st Sess. 21): 


“.. . The conference agreement retains the House pro- 
vision with respect to prohibitions on marketing of both 
milk and products of milk. The conference agreement also 
denies the authority to limit in any manner the marketing 
in any area of milk products (butter, cheese, cream, etc.) 
produced anywhere in the United States. The language 
adopted by the conference agreement does not refer to 
milk, and so does not negative the applicability to milk, for 
use in fluid form or for manufacturing purposes, of the pro- 
visions of the bill relating to milk, such as the provisions on 
price fixing, price adjustment, payments for milk, etc.” 


When the conference agreement came to the floor of the House, 
Representative Jones again explained what § 8c(5)(G), when 
taken together with § 8c(5) (D), meant (79 Cong. Rec. 13022) : 


“Mr. SNELL. ...I1 do not understand exactly what this 
means, ‘No marketing agreement or order applicable to milk 
and its products’ and so forth. 


“Mr. JONES. That simply applies to fluid milk. You can- 
not make any limitation at all on the amount of butter or 
cheese or milk products that are shipped from any one area 
to another, and the lim‘tation that may be applied on milk 
is only such limitation as puts each area on an equality with 
the other areas after a certain period of about 24% months. 


“Mr. SNELL. How does that change the situation from 
the present law, 


“Mr. JONES. The provisions of this particular bill would 
enable that area to be protected from being swamped with 
fluid milk from the outside, bought at any old price. For 
instance, if you do not have the protection of this bill they 
would run into the same trouble they ran into in the New 
York milk cases, where they went into New Hampshire and 
bought milk at a lower price and came in and broke down 
your milk agreements. Under the provisions of this bill if 
a price were fixed in this particular area in New York, then 


— 


S 
‘ 
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if anyone bought milk from an outside area and brought it 
it in he would be compelled to pay the producer the same 
price that was being paid the producers within the area and 
comply with all regulations and requirements of that area. 
For the first two months he would be required to take the 
manufacturer’s price.” (Emphasis added.) 


This history discloses that rather than being confined, as Judge 
Learned Hand suggested in Kass v. Brannon, 196 F. 2d, at 800, 
to practices aimed at the exclusion of cheese and other milk prod- 
ucts from eastern markets, § 8c(5)(G) was compendiously in- 
tended to prevent the Secretary from setting up, under the guise 
of price-fixing regulation, any kind of economic trade barriers, 
whether relating to milk or its products. Whenever there was 
an attempt to broaden the language of subsection (G) to encom- 
pass “limitations” as well as “prohibitions,” those opposing it 
pointed only to the fact that “limit’’ might be read as including 
the type of price-fixing covered by subsection (D)—4. e., allow- 
ing new pool producers only manufacturing-use prices for a 
limited period—or other attempts to put outside milk on an equal 
footing with pool milk. Although the words of § 8c(5)(G), “in 
any manner limit,’ must be taken, in the context of their legis- 
lative history, as referring only to milk products, that history 
likewise makes it clear that as regards milk the word “prohibit” 
refers not merely to absolute or quota physical restrictions, but 
also encompasses economic trade barriers of the kind effected by 
the subsidies called for by this “compensatory payment” pro- 
vision. 


V. 


THE INVALIDITY OF THE PRESENT COMPENSATORY 
PAYMENT PROVISION. 


In light of the legislative history of § 8c(5)(G) we conclude 
that the compensatory payment provision of the New York-New 
Jersey Milk Marketing Order must fall as inconsistent with the 
policy expressed by Congress in that section.*° Because it con- 
flicts with § 8c(5) (G), the payment provision cannot be justified 


2 While we need not reach the point, we would have difficulty in concluding, as did the 
Court of Appeals for the Second Circuit in Kass v. Brannan, supra, that the provisions of 
§ 8c (5) (A) precluded, in themselves, the promulgation of the present compensatory pay- 


ment provision. 
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under the general terms of § 8c(7) (D), which prevents the in- 
clusion of conditions that are inconsistent with express statutory 
provisions. Nor is the compensatory-payment clause saved by the 
circumstance that in some instances it may also fortuitously 
operate to put the handlers of pool and non-pool milk on a com- 
petitive par. As has been pointed out (note 13, supra), there 
are other means available to the Secretary for achieving this re- 
sult, while affording protection to pool producers, without im- 
posing almost insuperable trade restrictions on the entry of non- 
pool milk into a marketing area. 


The Government contends that the effect of § 8c(5) (G) may 
not be considered by this Court since that provision was not 
cited by the petitioners in the administrative proceeding in the 
Department of Agriculture. But even on the Government’s prem- 
ise that an unauthorized regulation should be upheld by this 
Court merely because the provision prohibiting it was not cited 
in the administrative proceeding in which it was attacked, this 
case presents no such instance. The administrative petition filed 
with the Department of Agriculture alleged that the effect of the 
compensatory-payment clause amounted “to establishing tariffs 
or barriers interfering with the free flow of milk across state 
lines,” an obvious reference to the prohibition of § 8c(5) (G). 


In addition, the Government contends that the petitioners had 
the choice of joining the market-wide pool, in which case they 
would not have been subject to the compensatory payment pro- 
visions. Their election to stay out of the pool, it is argued, bars 
any attack on the consequences of their choice. However, such an 
“election” is surely illusory. The consequences of joining the pool 
would have been that petitioners would have been forced to pay 
the “blend price” to all their producers wherever located and 
account to the Producer Settlement Fund for all milk wherever 
sold. In these circumstances the election was not voluntary 
as in Booth Fishers v. Iudustrial Comm’n 271 U.S. 208, 211. It 
was coercive, and, indeed, no election at all. 


Whether full regulation of the petitioners would be permissi- 
ble under the Act is a question which we need not reach in this 
case. If the Secretary chooses to impose such regulation as a con- 
sequence of a handler’s introducing any milk into a marketing 
area, the validity of such a provision would involve considera- 
tions different from those now before us. With respect to these 
petitioners, however, and with regard to the regulations here in 
issue, we conclude that the action of the Secretary of Agricul+ 
ture exceeded the powers entrusted to him by Congress. 
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The Secretary of course remains free to protect, in any man- 
ner consistent with the provisions of the statute, the “blend 
price” in this or any other marketing area against economic con- 
sequences resulting from the introduction of outside milk. We do 
not now decide whether or not any new regulation directed to 
that end could be made to apply retrospectively, or whether, if 
it could be validly so applied, the presently impounded funds could 
be resorted to pro tanto in its effectuation. Cf. Morgan v. United 
States, 307 U. S. 183. “What further proceedings the Secretary 
may see fit to take in light of our decision, or what determina- 
tions may be made by the District Court in relation to any such 
proceedings, are not matters which we should attempt to forecast 
or hypothetically to decide.” Morgan v. United States, 304 U. S. 


23, 26. 


The judgment of the Court of Appeals is reversed and the case 
is remanded to the District Court for further proceedings con- 


sistent with this opinion. 
It is so ordered. 


MR. JUSTICE FRANKFURTER took no part in the decision of this 
case. 


MR. JUSTICE WHITE took no part in the consideration or deci- 
sion of this case. 


MR. JUSTICE BLACK, dissenting. 


I find it impossible to agree with the Court’s holding or opinion. 
In 1936, in United States v. Butler,’ this Court temporarily para- 
lyzed the national farm recovery program by holding important 
parts of the Agricultural Adjustment Act of 1933 unconstitu- 
tional and by casting grave doubts upon the remainder of that 
Act which had been passed at the bottom of the Great Depression 
for the express purpose of alleviating the desperate economic 
plight of the American farmer. Following that decision Congress, 
in 1937, with unusual promptness adopted another national farm 
program reaffirming the broad and comprehensive powers it had 
previously given the Secretary of Agriculture to develop agricul- 
tural marketing plans for the purpose of raising the income of 
farmers.’ The philosophy of this later Act was not competition as 
in the Sherman Act but governmental price-fixing as in the 


1297 U. S. 1. 
250 Stat. 246, 7 U. S. ©. § 601 et seq. 
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original 1933 Agricultural Adjustment Act, the National Recov- 
ery Act, and a host of other contemporaneous acts, all of which 
were designed to raise the income and purchasing power of 
workers and farmers. Today some 26 years after the Butler de- 
cision this Court again projects itself across the path of the 
national farm program by reading Congress’s 1937 re-enactment 
as designed to encourage competition rather than to help farmers 
by governmental price-fixing, and on this basis strikes down a 
vital element of many of the milk marketing orders set up under 
the 1937 Act while raising clouds of confusion and uncertainty 
as to the validity of many others. Although the blow to the pres- 
ent farm program is not so devastating as the one inflicted on 
the original Act by the Butler decision. I think that in ultimate 
effect the harmful consequences of the two decisions will differ 
only in degree. It is my belief that the order of the Secretary 
which the Court strikes down was set up in faithful adherence 
to the Act’s purpose to raise the prices that farmers receive for 
their products and that the Court’s action will tend to have pre- 
cisely the opposite effect of depressing those prices. I have no 
doubt but that the Court’s decision will enable some handlers to 
reap greater profits but I regret to say that this is bound to be 
at the expense of the farmers themselves—for whose benefit the 
national program was primarily passed. Certainly this is true of 
the more than $700,000 which the Court’s decision today will 
allow the two handlers here to be paid which of necessity must 
come out of the pockets of the dairy farmers where this milk 
was sold. 


The basic features of the Act under which the Secretary pro- 
mulgated the regulation which the Court today strikes down were 
first enacted in 1935*° when the dairy industry was near the bot- 
tom of its depression and dairy farmers in many parts of the 
country were not even receiving the actual cost of producing the 
milk they sold. These 1935 provisions were themselves amend- 
ments to the original 1933 Agricultural Adjustment Act, and 
were designed to spell out more clearly and to some extent add 
to the broad powers which the original 1933 Act had given the 
Secretary to correct the “severe and increasing disparity between 
the prices of agricultural and other commodities” by raising “the 
purchasing power of farmers” and stabilizing the value of the 
“agricultural assets supporting the national credit structure.’ 


"49 Stat. 750. 
*48 Stat. 31. 
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The causes of the low prices to dairy farmers which led Con- 
gress to grant these broad powers were, like the details of the 
operation of the milk business itself, incredibly complex. In the 
main, however, these low prices were widely attributed to a 
vicious and destructive competition among dairy farmers for 
fluid milk sales which brought farmers higher prices than did 
sales as surplus milk for manufacturing butter, cheese and other 
milk products.’ In order to bring an end to this competition 
which was pushing farmers to the wall, the 1935 Act gave the 
Secretary specific power to set up regional marketing areas with- 
in which he could, for the Government, fix minimum prices 
handlers would have to pay to farmers for the various uses of 
milk, require that those minimum prices be paid to a pool for 
the area and distribute the proceeds of the pool so that each 
farmer selling milk through the pool would ultimately be paid 
at the same uniform rate or “blend price” regardless of the use 
to which his particular milk was put.® In the original 1935 Act 
the Secretary was directed to fix prices at “parity”—a level de- 
signed by Congress to insure that farmers generally would re- 
ceive a higher price for their products than they could get in 
an open, competitive market.? The 1937 reenactment went be- 
yond even this, however, and gave the Secretary power to fix 
prices above this parity level in order to insure that dairy farm- 
ers in particular would receive a high enough price for their 
products.* In order to make sure that the Secretary had enough 
power to raise prices above the competitives level the Secretary 
was also authorized to issue orders “Incidental . . . and necessary 
to effectuate” the specific price-fixing and other powers given 
to him.® Thus it can be seen that the general scheme of the Act 
was to raise prices to farmers by governmental fixing of mini- 
mum prices for dairy products within specific regional areas, 
thereby abandoning to that extent the system of price-fixing 
by competition. 


In accordance with this general plan and under the authority 
of the Act, the Secretary has proceeded after full hearings within 
the various regions to set up a number of regional milk market- 
ing pools, one of which is the New York-Northern New Jersey 


5See Nebbia v. New York, 291 U. S. 502, 515—518, 530: United States v. Rock Royal 
Co-operative, Inc., 307 U. S. 533, 548—550. 

®50 Stat. 246, as amended, 7 U. S. C. § 608c. 

49 Stat. 750. 

*50 Stat. 247, 7 U. S. C. § 608c (18). 

°49 Stat. 757, 7 U. S. C. § 608¢ (7) (D). 
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pool whose operation is jeopardized by the Court’s decision to- 
day.’° The Secretary has also chosen to leave a number of areas 
unregulated. Obviously in a system including both large un- 
regulated areas and regulated regional pools in which prices may 
be fixed at different levels, there will be significant and com- 
plicated problems involved in milk sales and purchases that do 
not take place wholly within a single pool. Among the most seri- 
ous of these problems is that handlers from outside a pool can, 
if left unregulated, get the advantages of selling milk in that 
pool area without bearing any of the burdens that members of 
that pool have to bear. And as shown by the record in this case 
such sales can reduce the net price received by the farmers with- 
in the pool area. In an obvious effort to prevent any such harm- 
ful effects on the prices received by farmers in the New York- 
Northern New Jersey pool, the Secretary, properly I think, acting 
under his authority to issue orders “Incidental . . . and neces- 
sary to effectuate” his specific price-fixing powers, provided that 
nonpool handlers who sold fluid milk in that pool area at times 
when there was surplus fluid milk in the pool should make a 
payment to compensate pool farmers for the displacement of 
fluid sales they otherwise would have made, compensate for the 
reduction of the regional pool fund which this would cause and 
to compensate for the consequent diminution of the blend price 
that would be paid to pool farmers. It is this key regulatory fea- 
ture which the Court strikes down as a “trade barrier” pro- 
hibited by § 8c(5)(G) of the Act because it limits the ability of 
outside handlers to sell milk within the pool area at a profit. 


It is no doubt true that the Secretary’s requirement that non- 
pool handlers make compensatory payments in order to sell fluid 
milk within the New York-Northern New Jersey pool area does 
limit to some extent the ability of handlers whose major business 
is outside the pool to dump their surplus milk into the pool at 
highly profitable fluid milk prices, and if this is a trade barrier 
the Secretary’s regulation can properly be called a “trade bar- 
rier.” But §8c(5)(G) says nothing at all about prohibiting 


2° Congress specifically provided in § 8c (11) (C) of the Act that the Secretary’s price- 
fixing powers were to be exercised on a regional basis rather than a national basis when- 
ever practicable: 


“All orders issued under this section which are applicable to the’same commodity or product 
thereof shall, so far as practicable, prescribe such different terms, applicable to different 
production areas and marketing areas, as the Secretary finds necessary to give due recogni- 
tion to the differences in production and marketing of such commodity or product in such 
areas.” 49 Stat. 759, 7 U. S. C. § 608¢ (11) (C). See also § 8c (11 (A). 49 Stat. 759, 7 
U. S. C. §608¢ (11) (A). 
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“trade barriers” or guaranteeing high profits to handlers, and if 
it had it would have been at cross purposes with the basic aim of 
the Act to have government rather than competition fix the 
minimum prices that farmers in designated regional areas must 
be paid for their milk. It says only: 


“No marketing agreement or order applicable to milk and 
its products in any marketing area shall prohibit or mm any 
manner limit, in the case of the products of milk, the mar- 
keting in that area of any milk or product thereof in any 
production area in the United States.”” 


This language contains no words or arrangement of words of 
any kind that would prohibit the Secretary from limiting the 
marketing of milk in any regional area where necessary to protect 
the prices fixed for that regional area. The Court, however, goes 
to great lengths to try to show on the basis of legislative history 
that Congress really meant the no limitation clause to apply to 
milk as well as to milk products. In other words the Court wants 
to read the statute as if Congress had said “No order shall pro- 
hibit or limit the marketing in that area of any milk or product 
thereof.” But Congress simply did not say that. And the whole 
legislative history persuades me that Congress knew exactly what 
it was saying and that, while it intended to forbid the Secretary 
from making blanket prohibitions against outside milk, it also 
meant to leave the Secretary free to establish whatever regula- 
tions were necessary to, guarantee that farmers in a price-fixing 
region received the regional prices he was authorized to fix even 
though those regulations might limit sales by outside handlers by 
making them unprofitable.’ 


Outside the language of § 8c(5) (G) itself the clearest indica- 
tion that this is the proper interpretation of the legislative his- 
tory of the Act is that an amendment which would have made 
the no limitation clause applicable to milk as well as milk prod- 
ucts was defeated on the floor of the House and that an amend- 
ment to the same effect which passed the Senate was deleted in 
Conference.'* The arguments of the Chairman of the House Com- 


1149 Stat. 755. 7 U. S. C. § 608¢ (5) (g). (Emphasis supplied.) 

12 See Bailey Farm Dairy Co. v. Anderson, 157 F. 2d 87, 96; Kass v. Brannan, 196 F. 2d 
791, 800 (L. Hand, J., dissenting). 

13The amendment adopted by the Senate but rejected by the Conference is indicated in 
bold face: “No marketing agreement or order applicable to milk and its products in any mar- 
keting area shall prohibit or in any manner, limit, except as provided for milk only in sub- 
section (d), the marketing in that area of any milk or product thereof produced in any 
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mittee on Agriculture, one of the principal architects of the 
program, against the amendment in the House show, almost con- 
clusively, a general understanding that regional price-fixing 
necessarily required sales from out of the region to be limited it 
the price-fixing were to be successful: 


“Mr. JONES. Mr. Chairman, the adoption of the amend- 
ment of the gentleman from Wisconsin would absolutely 
wreck the whole milk program. In order to get away from 
the terriffic conditions that have prevailed in the milk indus- 
try there is provided in the bill authority to fix a minimum 
price to producers. That, at least in a measure, would limit 
or tend to limit shipment, and yet the gentleman, I am sure, 
does not want to interfere with the price to producers. Then 
it is a universal custom in the marketing of milk to classify 
milk. This, in a way, is a limitation. 


“T am perfectly willing to adopt the first amendment sug- 
gested [the present § 8c(5) (G)] because that simply treats 
all areas alike, for you could not prohibit someone from an 
outside area coming in so long as he complied with the con- 
ditions prescribed for that area; but if you say that no re- 
strictions or limitations could be required, it would wreck 
the program, it would destroy every vestige of a program, 
we have for milk.’’4 


After the Senate amendment had been rejected by the Confer- 
ence and while the Conference Report was being considered in the 


production area in the United States.” 79 Cong. Rec. 11655. The wording of this amend- 
ment shows that the Court’s attempted explanation of why “in any manner limit’? was 
omitted from the final language of § 8c (5) (G) does not bear analysis. The Court’s ex- 
planation is that someone might construe “‘limit’’ as prohibiting “the type of price-fixing 
[limitation] covered by subsection (D).” But it seems very clear that the wording of the 
Senate amendment was expressly designed to prevent such a construction while at the same 
that in rejecting the Senate amendment the Conference was not refusing toapply “in any 
time making “in any manner limit’ applicable to milk. Consequently it seems apparent 
any manner limit’’ to milk because to do so would interfere with the operation of subsection 
(d), but was in fact omitting that language because, to be effective, price-fixing itself neces- 
sarily required limitations on the selling of outside milk within the area. This is clearly 
shown by the Conference Report, H. R. Rep. No. 1757, 74th Cong., Ist Sess. 21: 

“The Senate amendment extended this provision [§8¢c (5) (G)] so that no marketing agree- 
ment or order so applicable could limit in any manner the marketing in the marketing 
area of milk or its products produced anywhere except that certain limitations on the market- 
ing of milk were specifically permitted. . . . The conference agreement also denies the 
authority to limit in any manner the marketing in any area of milk products . . . [but] 
does not refer to milk, and so does not negative the applicability to milk, for use in fluid 
form or for manufacturing purposes, of the provisions of the bill relating to milk such as 
the provisions on price fixing, price adjustment, payments for milk, etc.” (Emphasis supplied). 


4479 Cong. Rec. 9572. (Emphasis supplied). 
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House of Representatives, a discussion took place on the floor 
between Representative Hope, a member of the House Committee 
on Agriculture and one of the conferees, and the Chairman of the 
Committee who was also a conferee. This discussion shows the 
same understanding that the Secretary was to be left free to 
impose whatever limitations were necessary to protect the re- 
gional prices he was authorized to fix: 


“Mr. JONES. But the original amendment did not permit 
any orders governing the price to the producers? 


Mr. HOPE. No; but otherwise the Secretary could make 
orders which would regulate the bringing in of milk from 
the outside into any particular milkshed, but under the 
amendments we are now considering the Secretary’s power 
is limited. He cannot prohibit milk from coming in? 


Mr. JONES. That is correct. 
Mr. HOPE. But he can prescribe some limitations? 


Mr. JONES. Yes; and he cannot prokabit the products of 
milk, being brought into any area, 


Mr. HOPE. No; but he can prescribe limitations on the 
importation of fluid milk. 


Mr. SNELL. Then, as far as fluid milk is concerned, it is 
protected in certain markets, but, as far as the other prod- 
ucts are concerned, they are not protected. 


Mr. JONES: That is correct.” 


These were the last comments made on the floor of the House 
concerning milk before the Conference Report was finally adopted. 


In the light of this legislative history and the Act’s language 
itself, I cannot possibly read § 8c(5)(G) or any other part of 
the Act to insure profitable operations to outside handlers who 
desire to dump surplus milk into a regional price-fixing area or 
to say that the Secretary lacks the power to protect by appro- 
priate regulations the integrity of the regional prices which 
Congress authorized him to fix. I simply cannot believe that 
Congress intended to take away with one hand the high fixed 
price for milk which it gave with the other. 


1879 Cong. Rec. 13022. (Emphasis supplied.) 
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The net result of the Court’s action is to leave the farmers 
in the New York-Northern New Jersey pool, and those in 22 
other pools containing the provisions which the Court strikes 
down today,** completely defenseless against an onslaught of out- 
side milk that is highly discriminatory because the outside milk 
bears none of the burdens of pool milk. I say completely defense- 
less despite the fact that the Court intimates that the Secre- 
tary might possibly devise some alternative compensatory pay- 
ment plan that would satisfy the exacting standards which it 
lays down today. My first reason for saying this is that I do not 
see how any formula that the Secretary could devise under the 
Court’s expanded interpretation of the word “prohibit” in § 8c- 
(5) (G) would protect pool members from unfair competition by 
outside handlers who are by the Court’s decision given the ad- 
vantages but not required to bear the burdens of the pool.” 
Secondly, even if such a formula were possible I doubt that a single 
member of this Court has the technical knowledge about the com- 
plicated workings of the milk industry to formulate a sound sub- 
stitute for the compensatory payment plan which the Court 
strikes down—a regulatory plan which represents more than a 
quarter century of daily practical experience in administering 


18 See note 9 of the Court’s opinion. At least 18 other pools apply a compensatory payment 
provision like the one in this case for at least part of the year. See note 13 of the Court’s 
opinion. 

11 Certainly neither of the formulas which the Court in its note 18 intimates might be proper 

would protect the farmers in the pool, for neither of these formulas even go so far as to wipe 
out the discriminatory advantages that unregulated outside milk has over pool milk. In sus- 
taining the Secretary’s regulation in this case the Judicial Officer relied in part on the 
following reasons: 
“[T]he marketwide pool existing under Order No. 27, as amended, carries long-time and 
seasonal reserves of milk for numerous secondary markets in Pennsylvania and the North- 
eastern States. The New York-New Jersey market carries the surplus burden for outside 
handlers who distribute some milk in the marketing area. These handlers usually have a 
relatively high percentage of their milk in fluid milk utilization and this utilization is con- 
siderably higher than the average for the market regulated by Order No. 27. This higher 
utilization, of course, results in a competitive advantage in milk procurement to the outside 
handler as against the regulated handler and outside and regulated handlers draw on the 
same production area for supplies. Furthermore, the regulated handler has to equalize his 
utilization with other handlers and his producers are paid on the basis of a uniform price 
reflecting the utilization in the market as a whole rather than his individual utilization.” 

Thus, a compensatory payment, such as the Court suggests, based on the difference between 
the fluid price and the blend price obviously would do nothing at all to wipe out the ad- 
vantage that the outside handler has because of his higher fluid-surplus ratio which is due, 
as shown above, to (1) the fact that the pool carries part of his area’s surplus and (2) the 
fact that he does not have to equalize his own utilization as do pool handlers. Only a com- 
pensatory payment which gives the outside handler less for his surplus milk than the pool 
farmer gets will narrow the competitive advantage which outside milk has. A compensatory 
payment based on the difference between the fluid price and actual cost, the other alternative 
suggested by the Court, would obviously be even more subject to this same defect than the 
fluid-blend price compensatory payment. See also Hutt, Restrictions on the Free Movement 
of Fluid Milk Under Federal Milk Marketing Orders, 37 U. of Detroit L. J. 525, 578—576, 
particularly at note 220. 
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the congressional farm plan. Thirdly, in any event the Court’s 
vague intimations that some compensatory payment plan might 
be valid are hardly sufficient to furnish the Secretary with any 
guidance at all as to what formula if any the Court would per- 
mit him to use to protect the farmers in this pool from the effects 
of being compelled to compete with outside “free riders.” 


I think that if the Court really does believe that the Secretary 
has any power at all to prevent pool farmers from being sub- 
jected to discriminatory competition from outside “free riders” 
it should state in clear and precise terms what those powers are 
and inform the Secretary how he can meet this Court’s require- 
ments. The Court should then remand this case to allow the 
Secretary to take the action which it will approve, permit him to 
determine the amount that he could properly under its standards 
have required these handlers to pay and direct that the District 
Court pay over that amount to the Secretary out of the funds 
now in its possession. This plan would at least offer the farmers 
in this pool some protection against having to pay out all of the 
more than $700,000 in compensatory payments which has already 
been collected from these handlers. Such a plan was followed in 
United States v. Morgan,'® and there is every reason in equity 
and good conscience why it should be followed here. In that case 
the District Court enjoined an order of the Secretary but re- 
quired the party challenging the order to pay into court sufficient 
funds to effect compliance with the order if it should ultimately 
be found valid. This Court found the order defective but never- 
theless ordered the District Court not to return the fund, which 
then contained over a half million dollars. On the contrary, over 
strong dissents urging that the Secretary only had power to issue 
a new order for the future, this Court commanded that the fund 
be retained until the Secretary could make new findings and 
enter a new order so that the fund coud be disposed of under a 
proper determination of the Secretary, stating that: 


“Due regard for the discharge of the court’s own respon- 
sibility to the litigants and to the public and the appropriate 
exercise of discretion in such manner as to effectuate the 
policy of the Act and facilitate administration of the system 
which it has set up, require retention of the fund by the 
district court until such time as the Secretary, proceeding 


18307 U. S. 183. Cf. Inland Steel Co. v. United States, 306 U S. 153. 
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with due expedition, shall have entered a final order in the 
proceedings pending before him.’ 


Following this decision the Secretary held new hearings, made 
new findings and entered a new order, according to which this 
Court in a later United States v. Morgan* ordered the more than 
one-half million dollar fund distributed. 


Despite the fact that the Court purports not to pass either on 
the validity of requiring all handlers to bear the full burdens 
of pool membership or upon the ability of the Secretary to apply 
against these handlers any future scheme of regulation which 
meets the Court’s standards for the period here in question,’ 
it seems clear that in failing to follow the Morgan procedure the 
Court in effect rules against the Secretary on both these ques- 
tions. This is because the Court’s refusal to pass specifically on 
these questions leaves standing the District Court’s holding that 
the Secretary cannot require these handlers to bear the full 
burdens of pool membership for the period during which the 
compensatory payments struck down here were made. The regu- 
lation under which the Secretary claims that these handlers are 
subject to the full burdens of pool membership is a part of the 
same section?? as the one under which the handlers made the 
compensatory payments of which they complain. That section 
provides that all handlers like petitioners are pool handlers and 
required to bear all the burdens of pool membership unless they 
elect to be nonpool handlers and make compensatory payments. 
The Secretary’s contention is that once the part of the regulation 
which provides for the compensatory payment is struck down, 
as the Court does here, the remainder of the regulation which 
requires all handlers to be pool handlers applies. By remanding 
this case to the District Court which has already ruled adversely 
on this claim the Court without so much as saying a single word 
on this point effectively prevents the Secretary from trying to 
protect pool farmers from free-riding outside milk by treating 
these handlers as pool members for the period here in dispute. 


19307 U. S., at 198. 

2 313 U. S. 409. 

2 The Court’s citation of Morgan v. United States, 304 U. S. 23, as purported justification 
for its avoidance of this issue is particularly appropriate, and I fear prophetic. For in large 
part due to this Court’s avoidance of a similar issue in the Morgan case, that case wandered 
through the courts for almost eight years, including four trips to this Court. 

27 CFR § 1002.29 (d). 
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The full effect of the Court’s failure to follow the Morgan pro- 
cedure and decide whether the Secretary’s provisions for full 
regulation of these handlers are valid, or just what the Secretary 
could do to protect the prices he has fixed, is in my opinion likely 
to be a wholly unjust and inequitable windfall of over $700,000 to 
the handlers, since it will ultimately have to come out of the 
pockets of the farmers who bear the burdens of this pool. How 
many more such windfalls to other handlers involving how many 
countless thousands of dollars in this and the other 22 similarly 
situated pools the Court’s action will bring one can only guess.”* 
One familiar with the Act and its history need not guess, how- 
ever, about the fact that such a result would have been abhorrent 
to the Congress which passed this Act for the benefit of farmers. 
I would affirm the decision of the court below which upheld the 
Secretary. 

23 A suit involving the provision of the Cleveland order similar to the one struck down 


here has already found its way into court. See Lawson Milk Co. v. Benson, 187 F. Supp. 66, 
appeal pending. 





